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LONDON: 



INTRODUCTION. 



The following Essay is published with no other preten- 
sions than as collectings from the Text-writers and de- 
cided Cases^ the principal points of law upon the subject; 
with a commentary upon such of them as would seem 
to have been rather loosely laid down by the authorities. 
It is a subject which, as matter of dispute or discussion, 
does not^ from the nature of things^ often come before 
the Courts of Westminster for judicial decision; (although 
it has^ of late^ been more frequently canvassed than 
usual ;) it is^ however^ a topic by no means unimportant 
or uninteresting, as affecting both public and private 
rights. It is remarkable, that the principal authority, 
generally quoted and relied upon^ is the Treatise de Jure 
MariSy published^ some time ago, by Mr. Hargrave^ 
in a collection of Law Tracts^ from a MS. ascribed 
by him^ upon apparently sufficient grounds^ to Lord 
Hale. Even this authority is <M)mpris6d in the prelimi- 



4 INTRODUCTION. 

nary chapter of that Treatise, the principal ^design of 
which regarded the Ports and Customs. How far the 
work was considered^ by Lord Hale himself^ as suflSci- 
ently revised for publication^ does not appear. It is, no 
doubt^ a valuable present to the Profession ; and in de- 
ference to its generally admitted authority^ the Treatise 
in question has been made the basis of the following 
Essay. 
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CORRIGENDA. 

2, note 3,/or 17, 18, read 39, 41. 

— note 4, for eh. 2, read ch. 22 and 24. 

13, note, last line, col. 2, /or 1 Boss, read 2 Boss. 

14, -note, line, 2, ool. 1 /or 5 Jac. & Walk, read Barn, k AMU 

— — last line col. 2, for 31, read 55. 

22, Hne 18,ybr inheritances read substances. 
41^ Um I, far tion of titles^ read tions of title. 
45, line 8, deie comma qfter attributed. 

— — 12, tf0/« comma q/ler exclusively. 

— — 16, aiter semicolon into a comma. 

49. note^ col. 2, line lyfor see Mod. read 1 Mod. 

61, line 3, for grantee read grantor. 

71, line 14,ybr generali read lie. 

78, line 19, /or otherwise as, reacf otherwise than as. 

85, Hne S, insert by b^ore wears. 
1 17, note 9, /or Jac. & Walk, read Bam. k Aid. 
149, side note, deU overflown, 

152, side note,/or entitle derelict, read entitle to derelict. 
157, liae 16,ybr ajtprendre, read d'prendre. 



AN ESSAY 



ON THE 



RIGHTS OF THE CROWN 



IN THE 



SEA-SHORES OF THE REALM, &c. 



t^ the King's Title to the British Seas. 
The British Seas, sometimes called the Four The Brituh 

seaa, and the 

Seas, are those which encompass the coasts of i^ins'f tiue 
England, Scotland, and Ireland. To the west 
they not only include the sea between Great 
Britain and Ireland, but extend over the At- 
lantic Ocean, which washes the western coasts 
of Ireland : this western part of our sea is 
subdivided; for, so much as runs between 
England and Ireland ib called St. George's 
Channel, or the Irish Sea; and the sea on 
the west coast of Scotland is sometimes named 
the Caledonian, Deucaledonian, or Scottiiah Sea, 
and sometimes the North Sea. To the east we 
have the German ocean, which is bounded prin- 
cipally by the opposite coasts of Germany, and 
the United Provinces, (now Belgium) ;— lastly, 

B 



Of the King's Title to the British Seas. 

to the south there is the British channel^ or 
sea^ which runs along the French coast^ and^ 
comprehending the Bay of Biscay^ ends with 
the northern coast of Spain. ^ 

Over the British seas the King of England 
claims an absolute dominion and ownership^ 
as Lord Paramount^ against all the world* 
Whatever opinions foreign nations may enter- 
tain in regard to the validity of such claim^ 
yet the subjects of the King of England do^ 
by the common law of the realm^ acknowledge 
and declare it to be his ancient and indisputa- 
ble right.* 



This dominion and ownership over the 
tish seas, vested by our law in the King^ is not 

« 

confined to the mere usafiruct of the water^ and 

the maritime jurisdiction^ butitincludesthe very 

ml to°the fundum or soil at the bottom of the sea. ^ The 

Sciudes^both " ®^^ ^^ '^^ King's proper inheritance,'' * and 

{he iSd^o- ^^ ^^ "" ^^^^ ^^ ^^ ^"^* Waste," both land 
vered by it. ^nd Water J ^ tarn aqtuB quam soli.^ Selden/ 

in his celebrated treatise on the Dominion of 
the Seas, would seem to contemplate this 

1 Hargrave's notes to Co. 264. Hale De Jure Maiia, 

Tatt. 107, b. being a sum- 11 and 18. and see the cases 

mary of the 1 Ch. 2d Book cited p. 13, and 45 post on 

of Mr. Selden's Mare Glau- the Fisheries^ which admit 

sum. this to be settled law. 

< I Roll. 5. Lib. 15. 2. 3 Day. Rep. 57. Gallis 

168 and 170. lib. 42 and on Sewers, 17, 18. 

45. 3 Leo. 75. Co. Litt. ^ Mare Clausum, Lib. 2. 

107 and 260. b. CaUis 17. Ch. 2. 
2M0II07375. Black. Com. 



Of the Kintfs Title to the British Seas. 3 

ownership of the King^ as combining both ju* 
risdiction and ownership ; the one, indeed, 
would seem to involve the other, if Selden's 
doctrine to its full extent be admitted. 

There are eminent writers upon natural and 
upon national law, who have controverted 
Selden's doctrines, and have denied the King 
of England^s exclusive dominion, and conse- 
quently his ownership over the British seas ; 
but however this may be, and probably will 
ever continue, vexata qtuBstio between such 
writers, we know that the writers on the com- 
mon and municipal law of England, as well 
as the decisions of our judicial courts, all 
speak the same language, and appropriate the 
dominion of the British seas tarn aqiuB, qtu;im 
soli, to the King. 

This dominion not only extends over the itiDciudes 

oil CPCfiks ftDCl 

open seas, but also over all creeks, arms of %rms of the 

.7 1 m i«*7* n sea, and tide- 

the sea, havens, ports, and ttae-nvers, as far rivers, as far 
as the reach of the tide, around the coasts of the "Se tidesT 
kingdom. All waters, in short, which com- 
municate with the sea, and are within iikeflux 
and reflux of its tides, are part and parcel of 
the sea itself, and subject, in all respects, to the 
like ownership. This is abundantly proved 
by the cases hereinafter referred to, ^ where the 
public right of fishing in the creeks, arms of 
the sea, havens, ports, tide-rivers. Sec. of the 

^ See p. 45 post. 

b2 



4 Of the Kirk's Title to the British Seas. 

kingdom has been^ in many instances^ esta- 
blished upon the principle that they are part 
of the sea, and of the King's dominion^ and as 
such, liable to the common law right of the sub- 
ject to fish therein ; of which right we shall, 
in a future p^e, take notice. 

Lord Hale, in the treatise ascribed to him, '^ 
aptly compares the King's property in the sea 
and tide-rivers, creeks, &c. to the ownership 
of lords of manors in the common or waste 
lands of the manor. The soil and freehold 
of the waste belong to the lord, but subject 
to certain rights of the manorial tenants ; such 
as common of pasture, piscary, turbary, ways, 
Slc., claimed and enjoyed by them, by the 
custom of the manor, in and out of such waste 
lands. So the king is lord of the great waste 
of the sea, subject to certain beneficial rights 
and privileges of fishing, navigation, &c., im- 
memorially enjoyed by his subjects therein, by 
the custom of the realm, which is the common 
. law. 

Nature of the The title of the King of England to the land 

king*s title to , . 

the land Tin- or soil oqud maris cooperta, is similar to his 
ancient title to all the terra firma in his do- 
minions, as the first and original proprietor 
and lord paramount. It is a fundamental 
principle of our laws of property in land, that 
all the lands in the realm belonged origi- 

'De Jure Maris 11. 



Of the Kings Title to the British Seas. ^ 

nally to the King j and, according to the feudal 
principles of our ancient laws of tenure, the 
land-owners of England are, to this day, 
tenafits to the King, holding their lands of 
him, as their lord paramount. 

That part of the land which the King and 
his ancestors have never granted out to the 
subject, remains to the King, as his demesnes, 
in absolute ownership. ® The terra firma of 
England has become, almost entirely, the pro- 
perty, (by grant and tenure,) of the subject ; but 
the terra aqttd maris cooperta still remainsio 
the King in wide and barren ownership.^ 

Some rare and antique instances may, in- ^„*"*Jf^^^f 
deed, be found of actual ffrants, by Kinffs oft^o°*°^*^^ 

^ o ^ J o sea-covered. 

England, of certain portions of land under the * 

sea, i. e. of both sea and land, to a certain ex- 
tent. These grants have been made in such 
places where some creek or bay has afforded 
the means of exclusive possession. Thus, 
the tract ascribed to Lord Hale, and before 
quoted, recites a grant of King Canute, ^ de 
terra insulse Thanet, tarn in terr4 quam in mari 
et littore ;^^ and another of William the First, 
^^ Abbati Sancti Augustini de tota terra Esta- 
nore, et totum littus usque medietate7n aqutB f 
and the author of the tract adds, ^ If the King 
will grant lands adjacent to the sea, together 

, »Madd.202. 14,28. 

9 Hale de Jure. Maris p. * De Jur. Maris, p. 18. 



Of the King's Title to the British Seas. 

with a thousand acres of land covered by the 
sea adjoining^ such grant will pass the soil 
itself; and if there should be a recess of the 
sea, leaving such a quantity of land dry, it will 
belong to the grantee." * 

Callis,' in his book on Sewers, says> ^ I take 
'^ it, it is very disputable whether the grounds, 
^^ before they be relinquished by the sea, may 
*^ be gained by charter or grant from the 
^^ Crown ; I suppose they may 7* But if such 
grounds could not be gained by charter or 
grant J it would seem to follow that they could 
not be claimed by prescription ; for nothing can 
be prescribed for, which could not have had a 
lawful beginning by grant : Callis, however, 
in the very same place, says, ^ A subject cannot 
'^ have the grounds to the low water-mark, 
^ but by custom or prescription ; ^ and he 
adds, that ^^ the subject may have the grounds 
^ of the sea, to the low water-mark, and that 
^^ no custom can extend the ownership of the 
^ subject yi/rM^.''* But he adduces no au- 
thority, and there seems no sufficient reason 
why prescription or custom should not give 
title, as well to a specific portion of sea, or of 
a creek or arm of the sea, as of the shore. 
The true question is, whether prescription or 
custom will give title to either. But of this 
more hereafter. 



« Hale, p. 18. ' ib. 

3 Callis on Sewers, p. 53. 



Limits of the Sea- shore. 7 

Having stated the law to be^ that the king 
IS absolute owner of the ground or soil under 
the surface of those seas which are within, or 
parcel of the British dominions ; — let us pro- 
ceed to distinguish the lines drawn by the law^ 
between the terra finna, the sechbottom, and 
the sea-shore. 

The waters of the sea, being liable to flue- Distinctions 
taation^ sometimes rise above and overflow the firma, sea-bot- 

I J 1 . .1 J • X* /« ' ji 1 torn, and sea* 

land, suid at other times retire from and leave shore. 
Ae land dry. These flnctuations of the waters Tides and in- 
are of two different characters ; they are either 
periodical and according to the regular course 
of natural causes and eS*ects ; or, 2ndly^ ex- 
tr€u>rdmary fluctuations, such as happen irre* 
gularly and rarely. The periodical and regu-^ ^ 

lar fluctuations are called the tides; and are 
thus distinguished from extraordinary inun- 
dations^ and fioodSy as well as from sudden 
and unusual recessions or derelictions of the 
sea. Th(^ ipi^nner^ extent, and permanency 
of t^(|se^l|^g^jirill be found to govern and 
det^OfMSf V j3^ q]«n^5fWp of the soil affected ; 
and; q^ioqi^ifjr^, ^h^refore, will be directed to 
ascepiRiii ^m^ fkr these changes in the i^jUiral . 
character of tb^ locus in quo^ will, in the 
coniad^ration: and judgment of law^ alter or' 
affect the pre-existing title. 

■V ■ - ' 

In _ie|«l,_ as well as coouboo parlance and . 
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Limits of the Seashore. 



Terra firma. 



Sea-bottom. intendment, the sea-bottom is tbat soil which 
is ^^ semper aqua maris cooperfa/' and never 
known to become dry by changes of the sur- 
face of the sea. But with regard to the '^ terra 
firmu^ or dry land, although^ in common 
speech, it imports land wholly exempt from 
the action of any of the tides^ yet it woald 
seem^ that the legal terra firma ranges down 
to the ordinary high-water mark. In the 
Roman law, the shore extended ^^ quatenus 
hybemus fluctus maximus excurrit^^' a boun- 
dary line equivalent^ as it would seem^ to the 
liinits of our high-spring tides. But^ with us 
it has been long settled^ that that portion only 
of the land adjacent to the sea^ which is alter- 
nately covered and left dry by the ordinary 
flux and reflux of the tides is^ in legal in 
tendment^ the sea-shore; although the word 
shore has often, in common parlance, a some- 
what more extensive meanings' taking in 
all that extensive belt of waste ground or 



Sea-shore. 



^ Callis, p. 54 and 55, id 
his book on Sewers, makes a 
disliiiction « between • coast 
and shore : " coast," says he, 
'' certainly contains both 
'* sea and banks ;*' but he 
tells us, that *' shore at every 
** full sea is covered by the 
'* waters." He also quotes 
the Gospel of St. Matthew, 
c. 13. V. % where our Sa- 
viour *' went into a boat, 
and sat, and all the mul- 
** titude stood on th#%sftdr< ^* 
and Callis thence learnedly 



infers, " that the shore was 
" the dry-land quia they 
'* 'st0(jA% ))jier«0^,' and was 
'' a great quantity of ground, 
*^ for thereon stood a multi- 
** tude ; and it was near the 
" brink of the water, be- 
'^ cause they heard Jesus 
'^ speak unto them out of the 
" ship,** — a mode of prov- 
ing a legal argument, not so 
much followed now, as in 
the quaint times in which 
tliSe learned reader on Sewers 
lived and argued. We may 



/ * 



Tides. 

strand of sand^ shingles^ and rock^ which en- 
circles the British Isles^ liable to the action 
of every kind of tide, and of which a part, 
next the land, is seldom covered by the water, 
even at the highest spring tides. But, in fact, 
no more of this unreclaimed tract is, at law, 
sea-shore, than that portion which lies be- 
tween the high-water and low-water mark, 
at ordinary tides. 



The law takes notice of three kinds of ™?» J^^^ 

kinoB of. 

tides : — ® 



1st. The high spring tides, which are the High spring 
fluxes of the sea at those tides which happen 
at the two equinoctials. 

2nd. The spring tides, which happen twice Springtides. 
every month at the full and change of the 
moon. 

3rd. The neap, or ordinary tides, which ^^^ ^^^ 
happen between the full and change of the 
moon, twice in the twenty-four hours. 

In one book*^ it is said, that the lands over- 
flowed by spring tides are called sea-greens, 

observe, however^ that as it ing of that tenn ; it had 

was a lake^ without tides, on *' ripam,*' but not *' HHusJ* 

which Jesus embarked, it ^ De Jure Maris, p. 25, 

could not, properly, be said 26. 

to have a ** shore," accord- "^ Bell's Scotch Law Diet. 
ing to our legal understand- 



10 Spring Tides. 

and they have been supposed to be inter re- 
gaiia^ in England ; but in Scotland they are 
private property. 
As to the soil In the marshy districts and fens^ along the 
springtides, coasts of the sea^ creeks^ and tide rivers, 
the lands which are subject to the action of 
the spring tides> are of considerable extent 
and value^ and by no means so barren 
and unprofitable as the ordinary sea-shore or 
strand. These marshes^ indeed^ are in many 
places ^^ manoriable^" as lord Hale expresses 
it^ — and the right to embank and enclose them 
against the effects of the high spring and 
spring tides^ and reduce them to a completely 
cultivable state^ is of no small importaqce to 
the lords of adjacent manors^ and the owners 
of the adjacent terra firma. In Dyer 326, 
and 2 RoU. Abr. lib. 170, pi. 13, the follow- 
ing quotation is given, ^ 22 lib. Ass. Ca. 93,^!^ 
^^ alluvioney accrescentid et inundatione seu 
^^fluminis suhito et extraordinarie per vehe- 
^ mentes tempestatesy et quando per nattir ales 
^^ et ordinaries fluxtis maximos (viz^ spring 
'^ tidesj qui fiunt bis quolibet mense, dtf- 
'^ferentia magna est.^ Here, it seems the 
spring tides, (fluxus maximos), are termed 
'^naturales et ordinaries/ being the same terms 
as also used for the neap tides. They are 
" natural,'' and periodical, but certainly not 
^ ordinary/' compared with neap tides. 

« Dyer 326, Roll. Abr. 2, Ub. 170, p. 13. 



Sprinff Tides. 11 

Callis, also^ would seem^ though incorrect- 
ly^ to consider ^rm^ tides^ as ordinary tides. 
^It is certain,^ says he, "that, at spring 
'^ tides, the sea useth to overflow the marshes 
^' in Lincolnshire and Norfolk, and retumeth 
again within a short space of time ; these 
being usual and annual^ be not accounted 
grounds gained from the sea; so, because 
^^the marshes and sands in Lincolnshire be 
^^ overflown every twelve hours, and then dry 
^^ again, they are not accounted grounds left 
^^ or gained from the sea, because the sea hath 
*^ daily her recourse thereon/'® 






But, if the spring tides are deemed or^ma/y 
tides, and tiie marshes subject to the spring 
tides are not accounted grounds gained from 
the sea, then such marshes might seem to be 
^^ partes maris, et marisci/^ and to belong to 
the king. Callis, however, does not expressly 
so state the law ; and the inference afforded ' 
by the case in Dyer * as will appear by refer- 
ence, is contray and more in favour of the 
subject, and against the King's title; for 
^e^ma^na differentia^ there alluded to, is 
this ; viz. that all sudden and unususal inun- 
dations, which totally deface all the land-marks, 
will convert such inundated land into sea-bot- 
tom and sea-shore, and, as such, it will be- 
long to the King ; but that the more regular 
and periodical inundations of the spring tides, 

' Callis on Sewers^ p. 50. 
' See last page. 



12 High Spring Tides. 

do not, by overflowing the lands, change their 
legal land-marks and ownership, nor, conse- 
Spring tides quentljT, convert them, for the King's bene- 
dinary" tidea. fi*^ into sea-bottom or sea-shorej and if 
they are not sea, or sea-shore, they must 
be part of the terra firma adjoining. Re- 
latively speaking, it would seem that the 
spring tides, though periodical^ can scarce- 
ly be denominated ^ ordinary ^^ when there 
are other tides which take place daily, and 
more regularly, viz. the neap tides. Be- 
sides, the land subject to spring tides, is, for 
the greater part of the year, dry land . 
As'to soil Wherefore, as the authorities almost uniformly 

subject to ^ "^ ^ '' 

high spring dcscribe the "shore,'' as that which lies within 

and spring 

tides. the *^ ordinary flux and reflux of the tides/' it 

would seem to be most correct to consider the 
soil which is subject to the ^'high spring tides,'* 
and the *^ spring tides'' as part of the adjoining 
terra firmay and belonging to the same title ; 
anxl that, when such tides have ceased to act, the 
soil returns to the owner of the adjoining land. 
That this is law,'' says lord Hale,* " in re- 
gard to high spring tides, is admitted on all 
^^ hands, but with regard to the spring tides, 
^^ some hold that common right speaks for the 
^^ subject ; unless the King hath a prescription, 
^^ or usage, to entitle the Crown ; for this is 
^^ not properly litlus maris. And, therefore, 
" it hath been held, that where the King makes 
^^ his title to land, as littus maris, or parceUa 

* De Jure Maris 26. 
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^^ littoris mariniy it is not sufficient for him to 
^^rnake it appear to be overflowed by spring 
^^ tides of this kind ; p. 8, Car. 1, in Camerdy 
^^ Scacarii^ in the case of Vanhaesdanke for 
^^ lands in Norfolk ; and so I have heard it was 
'' held p. 15 Car.B. R. Sir Edward Heron's 
^^ case, and Trin : 17 Car. 2, in the case of 
^^ the lady Wansford for a town called the 
'' Cowes, in the Isle of Wight." In p. 12, 
he says more decidedly, ^ the King's title is 
^^ only to lands that are usually overflowed at 
^ ordinary tides.'' Upon the whole, it may 
be regarded as good law at this day, that the 
terra Jirma, and right of the subject, in re- 
spect of title and ownership, extends beyond Terra firmay 
the lines of the high spring tides and spring la^d Bubject 
tideSj and down to the edge of the high water and spring 
mark of the ordinary or neap tides ; and that 
the Scotch and English Law are, in this re- 
spect, the same. 

Below this ordinary high-water mark, down -^h® shore, or 
to the low-water mark, i. e. between the ordi- 
nary high and low-water marks, lies the shx>re 
or littus maris. This shore, throughout the 
coasts of England^ as well of the sea, as of 
creeks and tide rivers, doth, dejure communi, is the King's. 
belong to the King.^ In this respect, as matter 

^ See pages 2 and 45 for expressly or impliedly ad- 

anthorities ; most of the mit the king's ownership in 

cases relating^ to the king's the shore. See particularly 

ownership of the sea, and to the recent cases of Bagott 

the rights of fishing, either t. Orr. 1 • Boss, and Pul. 



14 Kino's Title to the Shore , 

of tiile^ it would seem to be part of the fimdunty 
or sea-bottom^ which, as before said^ belongs 
also to the king. ^^ Our Common law of Eng- 
land/ says Callis,^ ^^ doth much surpass in 
reason either the Imperial or the Civil law^ 
for (by our law) it is said Rex habet pro- 
prietatem, sedpopulus habet usum ibidem 






** necessarium.^ 



whichaBub- ^^ ^^ **^^ ^^°^ ^^ England, whether terra 
rote^bod^'Sr*^^^^^ sea-shorc, or sea-bottom, belonged 
have^in^ ™op- ^^giually, (accordiug to our laws of tenure,) to 
tionofsea- the Kiuir: and as the ownership of a subject, 

9hore,or sea. . o ? 

in or over any part of it, could only be derived 

by grant from or through the King^ it might 

seem to follow that every claim of the subject, 

or of a Corporate body of subjects^ to any 

part of the sea-shore, or of the shores of 

tide-rivers, must be supported by precisely the 

same evidence of title as a claim to any inland 

TiUetoany estate^ asagaiustthe King's pnma fade title. 

Ih^remuBt be Nor does it appear how the King's right and 

sapported as claim to the sca-shore, or shore of tide-rivers, 

wund tides ^y g^y pj^^ thereof, can be rebutted by any 

other kind of evidence than that which would 
be called for by our courts of law in a case of 

472. Blundell v. Gatterall 5 cases of the King v. Lord 

Jac. and Walk. 268. Davy*s Yarborough, 3 Ham and 

Rep. 55y and the King y. Cressw. 91 and Scratton v. 

Smith and others Dongl. Brown, 4 Bam and Cressw. 

441. as to the shore of tide 485. 
rirers. See also the recent ^ Callis on Sewers, 31. 
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inland title. It is presumed that the sea-- 
shore is legally and technically speaking 
^^ land,^ as is the adjacent terra firmay in all 
cases of disputed title between the King and 
a subject^ and between subject and subject. 

The Kings of England have frequently, and onnts of the 
from the most ancient times^ exercised their ^ king! ^ 
right of ownership in the sea-shore^ by making 
grants thereof to the subject, accompanying 
grants of the terra firma adjoining^ and by 
similar forms of grant. Thus the King might 
grant a manor^ ^^ cum littore maris adjacente^" 
and the shore itself will pass^ though in gross y 
and not parcel of the manor. He might also 
grant a manor^ or land contiguous to the sea^ 
cum maritimis incrementis, and that will pass 
the ^^ jus alluvionis/' i. e. land left by the re- 
tirement of the sea. Thus, King John granted 
to the Abbot de Bello Loco, '' alveum super 
^^ quem Abbatia fundata est, a vado de Hart* 
^^ ford cum fluctu maris in ascendendo et de- 
^^ scendendo inter utramque ripam.''^ So 
William the First granted, '^ Abbati sancti 
^^ Augustini de toto terra Estanore et toium 
^^ littus usque medietatem aquae/'' Such 
also was the grant of Canute, quoted before ;^ 
and the muniments of title to many manors on 

^ De Jure Maii9, 17. vate ownership in some 

^ ib. creeks or small part of the 

' ib. 18. sea^ or tide river, although 

* Page 5 ante, and see he founds such ownership 

also 4 Inst, for two other on ''primary occupation.'* 

instances. Even Grotius ad- Grotius, Mare Lib>« ch. 5 and 

mits that there may be pri- 7. 



16 Of Title to the Shore by Prescription. 

the sea-coasts^ will probably farnish similar 
express grants of the Uttus, or sea-shore^ to- 
gether with the manors themselves. In Sir 
Henry Constable's Case ^ it is said^ ^^ that it 
was resolved by the whole Court that the soil on 
which the sea flows and ebbs^^ i. e. between the 
The shore high-water mark and low-water mark^ tnay be 
Se^subjwj^ofi^^^^^^ of the manor of a subject/' Indeed, 
express grant there is no doubt but that a subject may be 
owner of a portion or tract of shore^ by an- 
cient charter or grant from the Crown. 



The question But it is also laid down^ in the tract ascribed 
tiUe to the to Lord Halc^ as^ well as by Callis^ — that a 

sea-shore can , -. , - n \ 

be supported title to the soil, Bs Well at the bottom of the 
tion consi- sca^ as upon the sea-shore, may be acquired 
. and possessed by the subject by ^^ Prescrip- 
tion.'* The doctrine of the Treatise is, that 
there are two ways by which a subject may ac- 
quire a right to such soil or shore; 1st. By 
the King's Charter or Grant. 2d. By custom 
or prescription^ CalUs,® indeed, goes so far 
as to say that ^^ a subject cannot have the 
^^ ground to the low-water mark, but by cus- 
^^ torn and prescription.'' But in this he is 
clearly wrong. 

As the ownership* claimed by a subject to 



« 5 Co. 107. ' See p. 17. Sec p. 18, 

6 2 Roll. 170., Dyer. • Gallis, Sewers 53. 

326., Scratton t. Brown, 

cited ante. 
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any portion of the sea-shore is in opposition 
to, and in derogation of the King's prima facie 
title, it will be proper in this place to consider, 
with attention, the grounds upon which the 
King's subjects are supposed to found their 
titles to any part of the sea-shore when claimed 
by them against the King's ancient right and 
dominion. Neither good policy, nor public 
utility will, it is conceived, incline towards the 
claim of the individual subject; and it may be 
presumed that, the exclusive ownership of the 
sea-shore, or of any of the creeks, or arms of 
the sea, or of the ports or tide rivers, or any 
part of them, ought, whenever set up by a sub- 
ject, to be regarded and construed strictojure, 
— in favour of the Crown, pro bono publico. 

It has already been premised, that the terra 
firma of England has become, almost entirely, 
transferred to and vested in the King's sub- 
jects, by grants from him . Without adverting 
to obsolete modes of tenure, and division of 
property, it will suffice to explain further that, 
as against the King, the subject holds his landed 
estate under « two general denominations of Two principal 

j'i^ j» X J.1- X i. •!• kinds of ten- 

4itle, accordmg to the two most prevailing ures, manors 
divisions of landed property, viz. into manors, ^^ ^""^^^^^^^^s- 
which are tracts of freehold land, accompanied 
by peculiar rights and privileges ; and naked 
freeholds, or freehold lands, unaccompanied by . 
any such manorial rights and privileges. 



18 Rights of Lords of Manors to the Shore. 

Copyholders are mere tenants of the lord of 
a manor. 

As, however^ claims set up to portions of 
the searshore, and to the shores of tide-rivers, 
are almost invariably made by hrds of manors^ 
in right of their manors^ it will simplify our 
subject^ and answer every usefal purpose^ if 
we discuss the question of right and title to 
the *^ shore,'' chiefly with reference to the 
ownership claimed therein by lords of adjacent 
manors. 



Grants. 



As to the We have already shown that any of llie 
of manors to King's subjccts, whether lords of manors, 

the sea-shore* . , • -i j. j t 

or not, may have a right and properly m 
portions of the sea-shore, by ancient ex- 
press grant from the King.® With regard to 
claims founded on grants of manors, it need 
only be remarked, that the title to the ^ shore^ 
will depend wholly upon the construction of 
the metes and bounds of the grant. Thus, if 
the boundary be expressed to be ^^ down to 
the sea^ or ^^ bounded on one side by the sea,^ 
or any similar phrase, it is presumed the or- 
dinary high water mark must be deemed the 
intended line, and not the low water mark, 
for the whole shore is ^^ quasi pars maris;'' 
or, as Bracton expresses it, ^^ quasi maris ac- 
cessoria."* But, if the boundary line be ex- 

* P. 15, ante. • Lib. 1, cap. 2. 
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pressed to be ^^ down to the low-water mark/' 
or extend to any ascertainable line beyond 
low- water mark^ this will be tantamount to a 
grant of the seorshore. So^ if the grant ex- 
tend to any known and distinct limits within 
the sea^ or tide river — as ^ usque filum aquas/ 
or ^ medietatem aquae/' &c. In fact^ the land 
granted^ whether situate upon the coast or in- 
land^ is co-extensive with the words of grants 
and no more. 

If a manor on the coast be granted by the a manor on 

r /• J • J X , . the sea-coast 

same lorm ot words as is used to grant an m- does not ne- 
land manor^ nothing but terra firma would dude the ^^' 
pass by such grant ; no part of the ^ sea-shore" 
would be included in such grant. In a former 
page^ we are told^ that the King might grant 
a manor, ^^ cum littore maris adjacente^'' and 
the shore will pass^ though in gross, and not 
parcel of the manor. So that it is evident a 
sea-coast manor does not necessarily, by rea- 
son of its locality^ include the shore within 
the precincts.^ Some grants of manors on the 
coast may include, expressly, not only the 
^Uhore,^^ but also wreck, and royalfish,flotsan, 
&c,, and a separate fishery ; others may com- 
prise the shore^ but none of these liberties^ 
profits^ or franchises; and others may con- 

' P. 15^ ante. lib. 2> cap« % ; i. e. the ab- ^ 

* Non a nudd, terrarum solate pnvate use of it for 

quae oceano palsantur occti- (iU purposes, and not one, 

patione, sed ab ipso maris or two only, — and that ex- 

usu ejusmodi privato ; Seld. eluding all other persons. 

c 2 



20 Whether the Franchises of Wreck, &;c 

tain all these^ or one of these privileges only, 
and no grant of the shore at all. 

In like man- It is agreed on all hands that wreck, or 

ner as it does »/»y / i xij_i»ij 

not necessa- rot/al fish, are (under the technical denomma- 

rily include ,. /• /• l* \ j. j /• 

the regalia of tion of franchises) separate ana peculiar 
fish^&c/^^** species of property, in the hands of subjects, 
and distinct from the property of the soil. If, 
therefore, one species of property be ex- 
pressly granted, and another kind clearly 
omitted, it would seem to be contrary to the 
ordinary and acknowledged rules of construc- 
tion to presume, or infer, a grant of that one 
which is omitted, unless it be so essential to 
the enjoyment of the other, as to render the 
implication or inference, in common sense, 
necessary. It is equally agreed, on all hands, 
that one man may have the soil of the shore ; 
'- — another man the franchise of wreck; — ano- 
ther the liberty, or profit d prendre of a pri- 
vate fishery, &c., and all this may be upon 
the same line of coast, and on the same spot 
of shore. ^^ The property in such land^ [the 
shore], ^^ is prima facie in the Crown. It may, 
however, be in a subject; and different 
rights, in that description of property, may 
^^be vested in a subject^ according to the 
terms of grant. The King may have granted 
to a subject the soil itself, or the privilege 
of fishing, &c.^ Per, Bayley, J. in Scratton 
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V. Brown. 4 Bam. and Cres. 485. 
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These rights and titles^ therefore^ it would 
^eem; are not, in respect of their subject mat- 
ter^ dependent upon each other^ or necessarily 
linked together. The grant of the sea-shore 
down to low-water mark^ is one thing; and 
the grant of wreck is aitother thing ; nor does 
it appear ever to have been established that 
the possession of the franchises of Wreck, 
or of Royal Fish, by an express grant, to- 
tidem verbis, conferred also a title to the 
shore itself The rule, ^ expressum facit ces- 
sare tacitumy^^ applies as strongly to such 
form of grant, as to any other form. 

Neither is it necessary to the full enjoyment ship of wreck, 
of all, or any of these grants of wreck, sepa- fishery, does 
rails piscaria, &c., that the soil of the shore gh-e tuie to' 
should accompany them ; it is clear that the the°8horef ° 
King, or a subject under him, may retain the 
soil, subject and without prejudice to such 
usufructuary rights, vested in some other in- 
dividual. It would seem, therefore, too much 
to contend that an express grant of any one, or 
more of these ^^ franchises," will, per se, carry 
the soil of the ^^ sea-shore ;'' and it should be 
remembered, that the King's grants to a sub* 
ject are, by the rule of law, to be construed 
strictly, and in the King's favour, and more by 
the letter thereof, than a grant from one sub- 
ject to another ; in which case the grant is 
construed most in favour of the grantee.' 

* In Davis^ Rep. 55^ it is distincUy laid down^ that ** the 



,^ Prescription as.giving Titie to the ^hor^. 



inquiry is, wfa^her a Lord of a Mo- 
ther sobjectj OT a CorporatioD Sefe 
!^ may aUo acquire an ownersbipdii 
»w ««-<,..^ej hj prescriptitm. The ledntetl 
writer, already quoted, (lord Hafe),i'olfaH;fy 
Eludes to that kmd of prescnption, or 'na^<e, 
whidi supports such franchises vnd 'OSto^me- 
taary rights, liberties, and pn^ts, :aa; irate 
jaat now mentioned, viz. wreck, ro;!^'^fish, 
sei>arale fifdiery, &c., the immeniorialrikise 
aad e^oyment whereof wUI, per se, soppott 
a title to them. ,i • 

PwMriptiM It may be concluded from some <rf, cvar'best 

giTes no UtlB , 

to lAudB. authorities,* that a title to ** land" or &eeV)lda 
corporeal cannot be supported by pre fiicripit^. 
The words of Blackstone arev '^m.^r^rj^ 
" ti(»i can give a title to lands, eui4 Qf^,c(»- 
"poreal inheritances, of which -mor^-tiz^iilain 
•*evidenoe(oftitle)canbe had^'^apdrbf fi^tes 
tJiis more certain erideBqe to be,: "corpoi^I 
seizin a«d inbaritsnee." Now, ^herj^ WP.A^o 

"grant (if Ub king, pwBcp, '2.8flH, 264,ilib..3, Cp. 

"nothing by implicatioii;"— Utt. 48, a, ll3 b,'ll4 li, 

The ffrtat cBBe of ^e fishiwy 195 >. ' Vin. Abf, m&,: PtK- 

of toe river Banne, Ire- acrip&n. 

land. ■ Tn a recent case, the ' 2 Blac. Comi 264,' aiid 

Duke of Somerset, t. Fog- see Doct. and Stu. Dial. i. 

well, this doctrine IB diB- 1. 8, Finch 132, and sej note 

tinctly recognized by Mr. to Cora. Big. title Frajdcfaise, 

Ju«tic« Bayfey, who wyii, where it i» said,' "land cftn- 

in, grants from the Crown, not be claimed Ijy prescrip- 

''noUiing passes nnleBB the Hob." Haoiinond b Ed.-L 

'intMtion.J* numjktt thdt The tea ^jtert, jfrwfl.Cp. 

it should pass;" 5'Bam. Litt, 114, b, has only rela- 

andCtts.SK. ' '■-. tion to ii <'«Qnuii"ia roon- 
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grouBds of titie to land:- 1st. By Gran^* ^o^^gj^^'^d' 
2nd. By what is called adverse possession, *andB. 
fiMinded on the Statutes of Limitation, s- Adverse 

possession 

A title by " adverse possession^" under the supported by 

, , , statute law* 

Statutes of Limitation^ is^ indeed, sometimes 
spoken of as held by ^^ prescription f but at 
common law, as at present understood^ ^^ pre^ 
scription" alone^ it is conceived, confers no 
title to freehold land. In the Scotch law, po- 
sitive prescription is said to be ^^ the acqnisi- 
V tion of property, by the possessor's con- 
^^ tinning his possession for the time which 
^^ the law has declared suflScient for that pur- 
pose.^ Negative ^^ is the loss or omission 
of a right, by neglecting to follow it forth, 
** or use it during the whole time limited by 
*^the law/' Erskine's Principles, p. 372. 
In the French Code it is laid down, " la pre- 
** ^ription est un moyen d'acqu6rir ou de se 
^^ Ilb6rer par un certain laps de temps, et sous 
^^ les conditions determines per la loi.** And 
this ^^ moyen d'acqo^rir" is applied to lands, 
as well as to iwcorpor^a/ rights. But when, 
in our law, the word is used in its technical 
sense> it does not correctly apply to a title to 
freehold lands or corpweal hereditaments. 

Adverse possession of land without the aid 
of statute law, is no title ; but prescription, 
as a title to incorporeal rights, is every thing 
without statute law. In prescription for a 

mon," and see p. 51 post, and accord. Litt. Sect. 310. 

c4 
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custotoary privOege, inm^morial usage is' al^ 
lowed to raiae the presumption of an ancient 
grant. But as to laod^ wheAer there was or 
was not an ancient grant, iS'iamiateriaL4{oitiie 
^ect of the statute ; fin* the statute nmy be^a 
bar tcf the '' best title in the worlds" )and. 
firm tiie worst against all presumptioD. < 






The common law was peculiarly strict ia^sH 
questions of title to the freeholdy and /rea)tyi 
But upon questions of minor Tigbt^^^^slsitupofi 
the enjoyment of some petty <)oikirtoieno&, o# 
benefit derived from the land^r^it was notisb 
strict; such claims, therefore^ as* a H^fafcidf 
way, a right to fish, or a right<totd%«tJu]HQloY 
a right to pasture cattle, were allowed) (upoki 
the proof of a continued acqutescetnce'ont^tlib 
part of the owners of the soil, for^su tiidbabi^ 
yond memory of man. ^' Not that tte Otfbft 
believesT (as Mr. Butder^ well obserTes*)'^iJttdt 
any ax^al grp»t of such rigbt^oiice cocistod^ib 
bat upon- the general politiciil^priQcippiel^ 
qufteebiing poi^sessiosBs;.. ':j '•' jii j ^Inioitn 

But immemorial usage alone, without the 
aid f^ atatute lavr^ witt - ndty ^it t im* tot^ii^ited^ 
ratise ^a title to land at tibia time (tf day {^'kid 
especially 'not agaii^t the Gnywuv^^ W^&tt)^ 
bver- .mayhenre been^ the '^' old' lalwy^ *i|Sk€l«i 
{ilained by Bradton,' and Coke/' pmnbwsljr 

1 Sec his note Co. litt. «Lib, 2. foi 51, 52.* 

261a. <' . . niattlHbl 
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to tiie statute of Merton, (20 Hen. 3^) je,t, 
from the time* of thaistatate^ title to land by 
length of time of possession^ or, as Bractoa 
borrows it from the civil law, ^^ usucaptioy'' 
has - depended upon statute law. Whether, 
under <]ie feudal system, ^^ usacaptio" was 
ever a valid ground of title to land, €is 
between subject and subject^ we need not 
lAop long, in this place, to inquire; our 
inquiry being into the effect of such act 
against.the Grown. It is said that, previously 
to tbev statute of Merton, ^^what length of 
ff time was necessary to give such right [to 
V lau(]i] was not defined by the law, but was 
MJeftt/hxtbe' discretion of the Jzestices ;^' and 
it » -would laieeni to have been, fixed by those 
jABiices €f - whose discretion in this matter w<e 
hayeilte earliest record, that no ^^ seizin could 
f^tbet alleged by the denmndant- in a real 
ffftetion,. but from the time of Hen. 1. This 
diisbretion ttf the Justices has, it is con»* 
tttde^edi ceased since the stat. of Merton, as 
regards tide to the freehold and inheratance 
of lands. 

J Itik»>to he. noted, however, that neither the 
ffiidiscvetioii> of the Justicesi,^ anterior to the 
stplute lawj nor the statute law itself^ for a 
Ipng^period after the stat. of MertDn, enabled 
^i^ubsjefiti to make title to land, ^^ by length 
'^ of time of possession" against the Crown. 

1 Befeve's Eiig9. Law, vol. i. p. 305. ^ 
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The maxim ^^ ntdlum tempos occurrit Regi " 
prevailed, udtil a period much later than the 
atat of Merton. 

Against the King^ therefore, as it would 
seem, ** prescription" or *^ usucaptio," did 
not, by our common or feudal law, give title 
to lands ; and consequently it is contended^ 
not to lands of the Crown covered by the sea^ 
Dr npon the sea-shore. It is by the statute 
law* alone, without any reference to the ^^ old 
" law^' of prescription, between subject and 
subject, (whatever that law might have been,) 
that adverse possession will, by lapse of time, 
prevail against the King's original and para- 
mount title. These statutes are comparatively 
recent, so fkr as they affect the Crown ; and 
are not founded upon any principle or right 
of prescription against the Crown^ known to 
have prevailed in our feudal system of laws 
prior to those statutes. 

Since the statute of Merton, therefore^ as 
regards the law between subject and subject ; 
and both before and siuce that and subsequent 
statutes, as regards the law between the 
Crown and a subject, there has existed and 
still exists a sufficiently marked distinction be* 
tween ** prescription" for certain usages or 
rights, and title to land under the statutes of 

2 21 Jac. 1. c. 3, and 9 Geo. 3. c. 16. 
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li94ta|i(^, J^Ir. Pu«er>iii bis annotationp* oi^J^^t^S^o^^^^^ 
C}ff^ l^itl^, has touphed upon this part of our**^*'*^* 
subject^ but would seem to have adopted thjB 
doctrine of lord Hale^ in regard to titles to the 
*f ./jf^a-^hq^/^ afli^. to have considereid such titles 
^;capal>le of beipg made good bv prescrip- 
tijctjpy He first Qxplaiqs the , distinction be- 
t^^^]P titles^ founded in common riffhiyVfldch 
is,^^ piifnership conferred by mere act of Jaw^ 
^^^.^tles apquir^d by the act of tjie party^ 

fffi4 '^^.¥f^ ^^ ^ derogation of such cpmoion 
fjgjit^ . ^ Jn inquinei^" says he, ^of this kipd, 
^)3ij?f^ it iis said th^t a person is entitled to 
f^^^i^ht or property in question^ by cqmnioH 
^^;?^^Ajf,.]t>utthat it ^T^y beJongto another, it is 
'^*|ip^jEj^d.e^ ^to say, th^t the right or pro^Qr^ in 
l^^^lie^^f^n^^ i^, by common law, annexed to the 

tflP^fi^'iF papaQity of the party, ox tp soine 
"jPj-ppejftjr of which he is owner : yet^ that it is 
l^jl^f)^f^ iqseparably or inalienably annexed to 
tiiis capacity or ownership, but that the party 
may transfer it to another. So, that in all 
[^fiik^^ ^PP^^ % puesumption is in fayoijus of 
'^^]tft w^i^pipith^^right or property, i^ said to 
j;,bpj*p^jg}.jb(y,,9ipni^ .yet, this dpesiiot 

V.jtfx^^, i;]^e possibility of its belonging to 
f*,^iio(tl^?|-, To anftther, therefore, it «»^ bet 
"Jp^g ; but ifi he claioi it, he. must prove, his 
^f title tQ it. . Qn thiB other hand, the party tp 
'^^^ whqi^ it belongs of common rig/it is under no 

' Bttti^ry Notes |x^ Qo. Litt. 261, a. q. 3^5. 
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obligation of showing his title to it ; to him, 
in the intendment of the law, it belongs till 
there is proof of the contrary. To exemplify 
this doctrine, — the lord of a manor is lord of 
tbe soil of the manor of common right j* that 
is, if it be admitted or proved that he is lord 
of the manor, his right to the soil so far ne- 
cessarily follows, that it is not incumbent on 
him to produce any proof of it. He may, 
therefore, of common right, dig for gravel, 
unless it is to the prejudice of his tenants. 
But this right is not inseparable or unalien- 
able from the seignory . The lord may grant 
it (i. e. the right to dig gravel) to the tenants ; 
to the tenants, therefore, it may belong. But 
if they claim it ; it is incumbent on them t6 
prove their title to it. There are two ways of 
doing this, one by showing the grant froth 
the lord ; the other by prescription ; that is; 
by immemorial usage of it, whicb, in th6 
eye of the law, always presupposes a grant. 
Now, prescription is shown by producing re- 
peated and unequivocal instances of the im- 
memorial usage or exercise of the right 
contended for ; the tenants, therefore, in th6 
case we have mentioned, if tliey cannot pro- 
duce the original grant, must, to make out 
their title to dig for gravel, produce repeated 
and unequivocal instances of their having 



* The word " manor " in- 7najus continet in se minus,^ 
dudes the soil, as ** <nnne — yet are they separable. 
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^' done it immemorially . If they do this, they 
"establish their title to the right in question. 
^' But, though the lord is not called upon in the 
" first instance, to prove his title ; yet, when it 
" is claimed by others, he may disprove their 
" claim by shewing he has done acts inconsistent 
**with it. Thus, if on the one hand, the 
*' tenants can prove, by repeated instances, that 
*'they have exercised the right in question of 
" digging for gravel, the lord may, on the other 
" hand, show, that in all, or a considerable num- 
** ber of these instances, the parties have been' 
^' presented at his court, or otherwise punished 
** for the act in question, and this will instantly 
*' destroy the effect of the evidence in their 
*' favour, arising from the instances adduced by 
" them. In the same manner the lord may show 
*' that they have dug only in one particular spot 
** of the waste, at particular times, or for a par- 
^' ticular purpose; by this he may circumscribe 
** their right as to the place, time, and manner of 
*'its enjoyment. It should also be observed, 
*' that though it is said that prescripton pre- 
^^ supposes a grant, and moreover presupposes 
'* a release, it is not that, strictly speaking, the 
" court always, in these cases, really believe 
''that such a grant, or such a release are actually 
'* executed, but because for the sake of the 
'* general principle of quieting possessions, they 
** will not admit them to be disturbed by claims 
''long dormant, and therefore determine in the 
** same manner as they would determine if the 
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*^ very instrument of grant or release were pro- 

*^ duced.'^ The learned writer then goes on to 

say^ (quoting from lord Hale,) ^ as to the soil 

^ beween high and low water mark, at ordinary 

^ tides, this, of common right, belongs to the 

^ King. It nmyy however, belong to a subject 

^ by grant or prescription. Sometimes it is 

^ parcel of the adjacent manor : sometimes of 

^the adjacent vill, or parish: sometimes it 

^^ belongs to a subject in gross r*' ^^ still, how- 

" ever," says Mr. Butler, " it belongs of com- 

** mon right to the King : it is therefore incum- 

'' bent on the subject to prove his right. This 

** may be done by producing the grant. Hale, 

** ib. ch. 4, B, 6. Sir Henry Constable's case, 

^* 5 Rep. 107. But as it is part of the pos- 

** sessions of the Crown, ^wr^ coronas, it does 

^* not pass by general words, and therefore to 

'' establish a right to it under the grant, it 

*^ must contain such words as eitker expressly, 

" or hy necessary implication convey the soil. 

''If the grant cannot be produced, it can no 

** otherwise be proved than by ^prescription,* 

*' that is, as we observed before, by repeated 

** unequivocal and immemorial usage. As to 

'^ ports, there is a very natural and important 

'' distinction between the franchise of a port 

**and the property of its soil. As to the 

'' franchise ; by the common law, a port is the 

^* only place where a subject is permitted to 

'* unlade customable goods. This privilege 

*' constitutes what is called the franchise or 
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*^ port. To create the franchise of a port is 
" part of the royal prerogative. But this does 
^^ not in anywise affect theproperty of the soil.^ 
^^ It may be considered as a striking instance of 
the respect of the law of England for private 
property^ that though it entrusts the King 
^* with the prerogative of originating ports j 
^^ and though the use of the adjacent soil is es- 
^^ sentially necessary to the existence of a port; 
^^ the law does not permit the King to take any 
^^ part of the soil from the owner ; so that» if the 
^^ soil is not the property of the king, it is ne>- 
^^ cessary to secure the property of the shore 
*^ beforehand, for the purpose of the port.* 
The franchise belongs to the King of com- 
mon right, but by charter or prescnptiouy it 
may be, and frequently is, the right of the 
subject The soil generally belongs to the 
owner of the port ; but it is going too far to 
say that it belongs to him of common right. 
^^ The mere grant of a port would not, in a 
^^ modem charter,' pass the soil; but perhaps 
^^ it would be sufficient in an ancient charter, 
^^ to pass it, if no evidence to the contrary could 
^^ be shown ; and it certainly would be consi- 
^^ dered to pass it in an ancient charter, if ac- 

• This renders it the more port *^ is not good^ for a 

necessai^ to preserve the subject cannot have it." As 

King's right to the shore> and to the soU, indeed, no modem 

to be strict in the proofs of grant can be made of it by 

title against him. flie king^ by reason of the 

J It is said in Comyn's statutes against the aliena- 

Dig. title Navigation, (from tion of crown lands. 
1 Rol. 5.) that a grfeint of a 
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^^ companied with the additional circumstances 
^^ of immemorial usage.^ The learned anno- 
^^ tator then adds : — ^* Having thus shown to 
^^ whom the soil of the shore and of ports be- 
*^ long by common rights it remains to state 
^^ succinctly the nature of the evidence by 
^^ which the right to it may be proved to ex- 
^^ ist in another.® It may be done by showing 
•* that he, and those under whom he claims 
^^ have immemorially, frequiently, and without 
^^ restriction to any part of the soil, dug 
^f gravel, ^ fetched away sea- weed or sand, or 
^^ embanked against the sea. If it is claimed 
^^ to be part of a manor, the right of common- 
^^ age for the cattle of the lord and the tenants; 
^^ the prosecution and punishment of purpres- 
^^ tures, in the court of a manor ; its being 
^^ included in the perambulations, and everp 
*^ other act by which the right to the soil of in- 
^^ land property is estcd^lished, may be given in 
*^ evidence in support of it. The right to wreck 
*^ of the sea, or royal fish by prescription infra 
^^ manerium^ is a strong presumption for the 
shore's being a parcel of the manor. Lord 
Hale's expression is very strong ; — perchance; 
^*(sayshis lordship,) the shore is parcel almost of 
^^ all such manors as by prescription have royal 

' Hale de jure Maris. such act, by a lord of a 

* Yet copyholders do not manor, in the shore^ raise a 

acquire a right to the soil, a title in him, against the 

by proving an immemorial King, to the ownership of 

custom to dig gravel or the shore ? 
sand ? Why therefore sh ould 
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^^ fish or wrecks of the sea within their ma- 
^^ nors. But it should be observed, that 
though Wreck is frequently parcel of a 
manor^ it is a royal franchise^ and belongs 
'^ of common right to the Crown. But by ' 

grant or prescription it may, and in fact, 
frequently does belong to a subject, some- 
^^ times in gross, but ofitener, as parcel of 
^^ his manory parish, or vill, adjacent to the 
'^ sea/' 



Mr. Butler, in the foregoing note, adopts Mr. suUer'B 
the doctrine of the treatise he quotes, that a the proofs of 
title to the soil of the sea-shore, may be owner«Mp of 
founded on prescription. He tells us also, considered^' 
that the same evidence which is allowed to 
establish inland title, may be adduced in sup- 
port of titles to portions of the sea-shore ; but 
he does not say that such evidence, and no 
other, MUST be adduced. On the contrary, 
we find that wreck, royal fish,- a separate 
fishery, right of digging sand, S^c. are also RJgkts and 
adduced as good evidence of title to the land y^^ich do not 
or soil itself. This, however, it will be ad- fer a me t» 
mitted, is not evidence which would support a land estate. 
title to inland property. 

Common of pasture, of turbary, of piscary 
estovers, rights of digging brick earth, or 
marl, and rights of way, in manors, are rights 
analogous to those of wreck, separate fishery, 
and digging of sand, &c. on the shore, and 

D 
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t^^igeBin y^' P^°^ ^^ *^^® analogous rights are al- 
thesea- lowed to ffive title to the soil. Neither can 

shore have no ' ^ 

greater effect, flie form or mode of pleading a title to these 
incorfK^-ea] rights or privileges, be used in 
pleading a title to land. Wreck, and a right 
of way are both founded on the like grounds 
of title, viz. either granty or prescriptumy 
which prescription is> in substance, evidence 
or proof of us£^e> or custom, beyond memory 
of man, and which usage raises the presump- 
tion of an ancient grant of such privileges. 

The shore is, Now, wc have it laid doww, as before 

technically, 

uind. quoted, that a title to land, i. e. freehold 

estate, cannot be founded on " prescription.'' * 
Are we then to conclude that the land or soil 
on the searshore is not, in leg^l intendment, ox 
consideration, *^ land?^* It is apprehend^ 
that no distinction whatever exists in legal 
construction, between the land on the shore, 
and land in the interior. Accordingly, in 
Scratton v. Brown, * the ^^ sho^e'' is expressly 
regarded, by the Court, as ^^ land,'' in all its 
technical attributes, as a corporeal heredita* 
ment, held by tenure, and as. a ^^ moveable 
freehold." The Court said, '* where the 
grantee has a freehold in that which the Crown 
grants, his freehold shifts as the sea recedes 
or encroaches." 

There can be no difficulty in agreeing with 

' P. 22 ante. ' 4 Barn, and Cress. 485. 
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Mr.^iortkr. that thdse acts which are evidence ^""^ ^i^«^ 

^ are endences 

of 'title to iriand esftateg^ are eqaatty available j/^,*» »"!">? 
to proTe a tide to the land on the shore; ^enc««?^*>*^« 

^ to sea-shore. 

Thns^ for indtance^ if I inclose a piece <rf 
waste land in the interiot^ and cultivate it; 
thfe is ati 2LCt prima fcune denoting title; so; 
if I inclose by an embankment a piece 6f the 
seaMshdre ; fat these are both actual taking 
seisin and possession of the land. If I can 
pb^^suc^ seizin for a period of sixty years, in 
rejftfai^ to such piece of land^ whether on i^ 
cdeuit )diri inlaAd^ the sftztute law coii&tm& my 
tiH^ to' f^uchpii^e of land. Land on the 
crksA, ^ai WeW as land in the interior, may ' 
e<{46tty^'b6 Acquired by adverse possessions 
jA«|ivthi^f^rtatutiB8 of limitation. When pos- ' 
si&»9ikl'i (tf IhUd is taken adversely to the kihg'ij 
o^m^sfaip; 6t to the ownership of a snbject, 
th^^lli^^^ecfaires that there shoold be som6 
i^^^f^st*apt or acts of the party demon- 
sthitt^jgl'Atr ihtention to assume the terriibfiat 
aw^trsbip Qf\i^ hcus in quo. The intrusion 
cft|^(^^^jJ<W^;m such as the statute may' 

rMdgiiiK^fias the flttbstanttali territorial' acqui-' 
CTffip WHc!i . it ^^(^^ statute) was intended to 
aoteqipon iand cotifirm. The stafWte^as 'ntot 
j^qi^^e/H/^r iihe purpose of confirming a partial 
owiershib in flietend ; such as a riglrt to dig \ 
iiprlyior, to pasture cattle,- bat the droit droit, 
6i""«b«<ilute ownership. SuqK, fliefefore/ 
Qi^m^ to. t be the positive and unequivocal 
liiSif Utfe of the possession tak^iv. s Xb^f^is WQ< 
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difficulty in admitting a title to a tsfi^iricUis 
maris, under an express grant from the 
Crown. But there aeems some difficnltjr in 
determining what acts shall be considered 
suifieiently forcible and exclusive to oust the 
king^s ownership in a certain districttis maris^ 
still continuing open to the action of the 
tides. Every attempt of this kind is a wrong ; 
and the less intitled to aid from the law^ as 
being a wrong against the Crown. How &r 
certain acts> more e<fiivocal, bat less diffieijilt 
than are required in inland titles. Will be held 
sufficient evidence of ouster and possession^ 
in cases of districti maris, against the king, is 
not very clearly settled ; but that there i^r; acts 
sufficient to constitute seizin at }9cw ofiCArtaio 
portions of land covered by tlie idea^.^v so 
nmcb land, seems to be allowed bf ttie b^ks. 
If this be so^ it will a fortiori be a^iiritted 
The «ea-ihoH) that the seo-shore is land, and capabTe of 
BeMn^nili. g«ot and conveyance, (for it ' has ' ' been 
granted and conveyed,) from . pn^.^{^r||(9i to 
anpther, like other lands ; ap4,ili mwM«Aere* 
me follow, that such 9faoi:e tA^esifMl^ of 
seizin in. law ; and it wiU o^lsa >be admitted 
t|mi portions of the aeorHh&fe' b^ 'eiifiable 
of bei^B^ taken such exclosi've' pbssesision 
* of» its, under the statutes of limitation, will 
ultimately make a good title. Thii^ fpraible 
and exclusive possession of a portioii ojf. the 
sea-shore may be taken adversely^ to Anoibw 
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individual^ which is a disseizin; or against the 
King^ which is an intrusion; and such dis- 
seizin or intrusion^ may, after sixty years, by 
virtue of the statutes of limitation, work a 
good title to the disseizor, or intruder. The 
sea-shore, therefore, does not seem to be that 
species of property which, in its nature, re- 
quires from the indulgence of the law, a more 
relaxed, and less certain evidence of title than 
inland property. There is no necessity for 
our law to admit other evidence of title to the 
shore, than it calls for in regard to inland 
estate. 

Lord Coke* tells us, that ^* prescription is Pf^rfptton 

* * C0IlC6ni9 

*' regularly the mother of things appendant ^^^^^^^^' 
^^ or appurtenant ;"* and then proceeds to dis- p^rtenan*- 

* Go. Ldtt. 131, b. 122, a. a manor, house, or lands, or 
' " Concerning things ap- things corporeal to things 
pendant or appurtenant, two incorporeal, as lands to an 
things are implied; first, office. But yet, as hath 
that prescription Twhich re- been said, they must agree 
gulariy is the mower there- in nature and quality, for 
of) doth not make anything common of turbary, or es« 
appendant or appurtenant, tovers, cannot be appendant, 
unless the thing appendant or appurtenant to /amf, but to 
or appurtenant agree, in a house, to be spent there. 
Quality and nature, to the Secondly, That nothing can 
tiling wherennto it is appen- be appendant or appurtenant 
dant or appurtenant; as a> to any thing, unless the prin- 
thing corporeal cannot pro- cipal or superior thing be of 
perly be appendant to a thing perpetual subsistence, or con- 
corporeal, nor a thing incor- tinuance ; for example, an 
poreal to a thing incorpo- advowson, that is said to be 
real. But things incorporeal, appendant to a manor, is tit 
which lie in grant, as ad- ret i;m^a^e, appendant to the 
▼owBons, Tilleins, commons, demesnes of the manor, 
and the like, may be appen- which are of perpetual sub- 
dant to things corporeal, as sistence, and not to rents or 
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tinguisb between what things vmji upd what 
may not be appendant or appurteoant ; from 
which m inlerence is clearly dedupible that 
*' Uftffd^ cannot be appendant or appurtenant 
to land.^ *^ A thing corporeal^'' says he, 
'^cannot be appendant tp a thing coiporea].'^ 
But if the shore be land, then the shore can* 
not be appendant or appurtepant to adjfifient 
land, or manors, or be prescribed for as such. 
The phrase ^^ parcel of," signifies ^^ para to- 
tim,* and denotes that the thing is an integral 
part, and homogeneous. But if wreck be 
appendant, and yet be allowed to carry the 
shore with it, then the shore is in effect appen- 



services, which are subject 
to extingiiiskmeiit or de- 
strqctioii. Co. litt )21, b- 
122, a. 

* A recent case has express- 
ly decided, that ^ land cannot 
be appurtenant to land-*' 
Buszard and others, v. Ga- 
pel and another, 8 Bam. 
and Cress. 141. In this 
case it had been found by a 
jury, in a special verdict, 

* that, by inaenture, T. R 

* demised to W R. J. and 6. 

* J. all that wharf next the 
''riyer Thames, described 
" by abutments, together 

* with all ways, paths, pas- 
''sages. Basements^ profits, 
''commodities, and dppur^ 
** tetuatces whatsoeyer, to the 
'^ said wharf belonging ; and 
''that by the indenhue, the 
"exdusiye use of the land 

* of the riyer Thames, op- 
"posite to, and in front of 
"the wharf, between Ugh 



"owl low water-markf a^ 
"well when coyered with 
" water, as dry, for the ao^ 
" commodation of the te- 
"nants of the wharf, was 
"demised^ aa aapurietiuuU 
" to the wharf, — ^but that the 
"land itself between high 
"and low water-mark was 
"not denused," LordTen- 
terden, C, J. said, "it ia 
" difficult to understand how 
"the exclusive use [of the 
"land] could he demised, 
" and the land not — If the 
" meaning of this finding be 
"that the 1^ itself, [i.^. 
"between high and low wa- 
" ter mark, in other worda^ 
«<< shore or lUtus*,'] waa 
''demised as ofpwienant 
** to the wharb, that would 



one 



''be a findiiu^ that 

*' piece of land was appur. 

"tenant to another, whicli 

" in point of law, cannot be.** 

'Co. litt 8, & 121, b. 
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dant^ but according to lord Coke^ this cannot 
be. It may be farther observed^ (as marking DiBtmction 
the distinction between thingis which may, and things^ which 
things which may not be prescribed for,) thatSfngs'^hich 
spiritual persons may, and regularly do pre- pr/s^db^ 
scribe for tithes, because they are incorporeal^^^* 
hereditaments^ when owned by spiritual per- 
sons ; but lay impropriators cannot prescribe 
for tithes^ because impropriate tithes^ in lay 
hands^ are not incorporeal hereditaments^ but 
real estate, and of freehold quality^ and have 
*^ the nature and all the incidents of temporal 
^^ inheritances^ and are sued for and recovered 
^^in the temporal courts in like manner as 
^Mands and other hereditaments.^' Hence a 
title to lay tithes^ can no more be made ^^ by 
prescription/* than a title to lands.* The 
very change from a spiritual to a lay inheri- 
tance> at once destroys all title by prescript 
turn. 

The essence of a prescriptive riffht is the u«age the 

* * " essence of 

usage. Proof of the usage^ and proof of its prescription. 
having been in Use time out of mind, are 
equally necessary. The thing claimed is the 
use, viz. a right to do, or enjoy in future, that 
which has been, and is proved to have been 
heretofore time out of mind, done or enjoyed. 
It is not the claiming one thing, because ano- 
ther thing has been used or enjoyed. Proof 

• Toller on Tythes, 16—18. • Toller 18. 
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that a commoD of pastare, or a road^ or the 
franchise of wreck has been immemorially 
enjoyed^ is confirmatory of my title to enjoy 
such common^ or road, or wreck, in future. 
This right or privilege is not tangible, but 
exists only in the eye and contemplation of 
law. Either the express grant, or the con- 
tinued and immemorial usage, is the best pos- 
sible evidence the law can procure of the 
franchise or privilege claimed, and therefore 
it rests content with such evidence. 

The law requires the very best evidence of 
the right which the nature of things will 
allow. Wherefore, if I claim a title to a 
thing which is tangible, and capable of seizin 
and manual possession, the law requires proof 
of such seizin or manual possession, either 
past or present, or both, as the best evidence 
that I have made it mine. The reason given 
(as before said) why land cannot be claimed 
by prescription, is this« that it is a thing capa- 
ble of more certain evidence of ownership > 
than those things which lie in prescription are 
capable of; viz. of a transfer of the actual 
possession, — i. e. the land itself, from one to 
another, — from the last owner to the present. 
This actual transfer is called livery of seizin ; 
and prescription never was, and is not now 
allowed to supply the place of seizin, in ques- 

1 Bl. Com. 264 
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tion of titles to things of which seizin can be 
given.* Prescription is the allegation and 
proof of a usage, not occupation. The shore 
must be not merely used, but so occupied as of 
necessity to involve actual seizin or possession 
of it. If I prove such usage of it as is tanta- 
mount to seizin and exclusive possession^ that is^ 
in fact^ showing title by adverse possession, and 
not by prescription, and it remains to be seen 
by the statute law whether my possession can 
be supported. Or^ the land may be used as 
a mere convenience, as for a road, or as a fish- 
ing place ; and if I prove such use of a road^ 
or such custom to fish there^ to have existed 
time out of mind^ I have proved certain spe- 
cific rights which the common law allows and 
confirms to me, without statute law. In such 
case I have made good my title to a distinct 
species of property from the land itself: why 
should the law go further, and that even 

'There seems an excep- ''them, but not between 

tion which is given by Lit- *'tenants in common." There 

tleton, sect. 310, that ^^te- seems also another excep- 

**nimts in cofnmon may be tion, Co. Litt. 121^ 122, as 

** by title of prescription, as to lands annexed to an office, 

''if the one and his ances- which is an incoporeal here- 

" tors, or they whose estate ditamenty to whicn lands may 

'^he hath in one moietie, be appendant or appurte- 

"have holden in common nant, and pass by deed of 

" the same moietie with the grant of the office only, — 

" other tenant which hath but it appears that there 

" the other moietie, and with must be a ''deed," and' 

" his ancestors, or with those secondly, the thing to which 

" whose estate he had un- the land is appended must 

*' divided time out of mind." be ejusdetn generis, i. e. an 

To this lord Coke subjoins, hereditament, which fran- 

»' but joint tenants cannot chises, commons, and liber- 

" be by prescription, because ties are not. 
** there is survivor between 
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against the King^ by tacking to it a right to 
the very soil itself? 

Prescriptive rights are no doubt all founded 
on presumptive evidence, and therefore it is 
that land cannot be prescribed for ; i* e. pre- 
sumed in point of title.^ To say that the 
shore lies in prescription, is placing it on a 
par^ in point of title^ with mere easements^ 
which is surely incorrect. 

As to evidence As to the evidcuce to particular limits and 
in titles. boundaries of estates, it is to be remembered, 
that in every such enquiry of metes and bounds^ 
the titles to the estates of which some parti- 
cular spot in question is claimed to be parcel, 
are not disputed, but are admitted to be good, 
according to the strict rule of evidence of 
title to lands ; the question only refers to, and 
concerns the metes and bounds of the re- 
spective estates. But, as against the Crown, 
reputation does not seem admissible, in such 
question.^ It has also been refused between 
two private disputants. ^ There is no doubt 
but that u>ritten documents, or sixty years 
quiet possession, under the statutes of limita- 
tion, will prevail over all verbal testimony, or 
prescriptive — ^which is presumptive evidence, 
however strong. Where there is nothing but 
presumptive evidence on both sides, except 

* 2 Bl. Com. 364. See p. 13, ante. 

* 2 Roll. Abr. 186, pi. 5, tit Prerogative. 
"" See 14 East 331, note. 
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that ope has positiye possession^ the Courts of 
law do no more than refuse to disturb the pos- 
session* 

Now^ as between the King and a subject^ The king's 
in respect of the sea-shore, there can be pre- uve, ^Lid^by 
sumptive evidence but on one side only, the {^^ ^®"™"^ 
King's right is not presumptive, but a legal 
title of the strictest kind ; the common law 
itself is the King's evidence of title^ and no 
better can exist; and presumptive evidence 
must necessarily be inferior to it. In the 
absence of any grant or documentary title, 
the only other title to land is, it is conceived, 
by adverse possession, ratified and confirmed ^^^^^^ 
by the statutes of limitation. Can, then, ad- »f»»*on of the 

•^ ' ' shore may be 

verse possession, or seizin of the soil of the confirmed by 

*■ statute law, 

sea-shore be legalh/ proved hj mere evidence but not by pre- 

scnptiYe 

of a riffht of wreck, a right of fishery, or the rights to 

o .^ wreck, 6tc. 

privilege of digging sand ? Are these such 
uses of the land itself as necessarily carry 
with them the seizin and possession of such 
land? It is difficult to admit this doctrine. 
If the freehold of the shore were intimately 
and essentially connected with the franchise of 
wreck, or those other franchises, liberties, or 
usufructory privileges which are enjoyed there- 
on, then indeed, a title to the one could not 
be made good without involving with it the 
title to the other. But if we examine the na- 
ture and quality of these franchises, liberties, 
and privileges, which are noticed by our law, 
we shall find, that they not only do not neces- 
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sarily involve or cany with them the soil of 
the sea-shore, but that they may, and generally 
do, actually exist separate and distinct from 
the ownership of the shore,— as such exami- 
nation is not foreign to our subject, we will 
consider these franchises and privileges, in 
their order. 



The frauchises, liberties, profits, and ad- 
Franchises vantas:es derivable from the sea, may be con- 

and liberties ° -^ 

derivable sidered as follows : — 

jrom the sea. 

1st. Fishing,® public and general, or private 
and several. 



2nd. The use of the sea for the transporta- 
tion of merchandise in traffic, and for ports, or 
for any other purpose of use or enjoyment to 
which it can be applied. 

3rd. The perquisite of what in our law is 
called Wreck,^ being the unclaimed ships and 
cargo wrecked on the shore. 

* Whale, sturgeon, and sabject ; limited within cer- 

porpoise, whenever and tain districts, as a manor, 

b}^ whomsoever caught in hundred, &c. In Scotland, 

the British Seas, are the salmon seems to have been, 

property of the Crown by inter re&^alia. See Erskine's 

royal prerogative. They Principles, 

each constitute what in our ^ Wreck is also a royal 

law is called a royal fran- franchise, and with the 

chise. Such franchises, how- perquisites called flotsan, 

ever, were formerly granted Jetsan. and ligan. were 

away by the Crown to a formerly often granted^ 
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The uses and profits of the shore are, — 1. ^^^^^ ^^ 
Fishing ; 2. Wreck, and its accompaniments 
flotsan, &c. ; 3. Egress and regress, and right 
of Way, for the purpose of navigation, fishing, 
bathing, and other uses of the sea ; 4. Ports ; 
5. The dige^ing and carrying away its soil 
and materials for building, ballast, manure, &c. 

Now, as we have already attributed, the 
absolute ownership of the sea, and sea-shore 
to the King, ab origine, —it might be thought 
that the above perquisites are absolutely his 
own, and grantable exclusively, to any one of 
his subjects. But according to the acknow- 
ledged law of the land, although the King is 
owner of this great waste; yet the common 
people of England have regularly a liberty 
of fishing in the sea, and creeks and arms 
thereof and in navigable rivers within the 
tides, as a public common of piscary.^ 

within certain territorial C. 2 Salk. 637. 16 Vin. 
limits to the sabject, as 354, pi. 1. Ward v. Gross- 
within a manor, hundred, well,.C.B. 14 & 15 of Geo. 
&c. 1 Bl. Com. 290. II. Sir J. Davy's Rep. 57. 
The aboTO reg^ia, or The great salmon-fishery on 
royal franchises are possessed the luver Banne in Ireland, 
by the crown, not in respect See also Bro. Abr. Prerog. 
of the land or soil of the pi. 35> and 5 new Abr. 156. 
shore, or the ownership of Carter v. Murcot. 4 Burr, 
the sea, but by the royal 2163. Plowd. 315. Bro. 
prero|^tive, in distinct and Custom^ 46. Fitz. Bar. 93. 
pecnhar ownership. Bas^ott y. Orr, 2. Boss. 

* De Jur. Maris, p. 11. and Pull. 472. Mayor of 

• Lord Fitzwalter's case, Oxford, y. Richardson, 4T. 
1 Mod. 105. Anonymous. R. 438, and see 4 Com. 216^ 
6 Mod. 73. Warren y. 217, 410. ''Jus piscandi 
Hastings. 1 Salk. 357> S. omnibus commune est in 
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SfohuT^Sl '^^^^ public or general rigbt of fishing in 
the sea. the seo, ckdmed by the sobject^ is a beneficial 
privilege eigoyed by British sabjeets^ time 
oot of mind. Whedier^ in hd, it was origi- 
nallj a pnbUc grant firom the King^ or whether 
it was a reaerration by the people of such 
right, when they vested the rest of the pro- 
periy of the sea in him, or whether it be one 
of those natural and necessary rigl^ which, 
like the air we breathe, has erer been finee sad 
^ unqoestioned in enjoynieDt, is inmaftenal f for 
the conclusion is the same; viz. thai sncb 
right of fishing has immemornlly belonged to, 
and been enjoyed by the poUic, and that, in 
point of title, it is admitted to be held and 
enjoyed by common right, L e. by the oonmoa 
law, and costom ot tiie Rei^n. 

NftTigatioiu The nse of the sea, as a great Ugh toag^ 
fi>r the transportation of merchandke, or any 
other purpose for which its waterscan be use- 
fully navigated, is also a liberty or privilege 
belonging of commcm right to the people of 
England, by the same title as the fishery. 



Wreck and But wTCck, sud roval fidi, are royal firan- 



porta et in flaminibai," wkkk areMtwifldBtlieflax 

Bract lib. ^—8, clu 12. und nflu of Ute tides. The 

Heie it is obaervmbk ttsi pvUic riffkt does not seem 

BnctoQ makes no distino- to extend abore the tides; 

tion between tbose parts of See aooord. Per. Hile» Ch. 

rirera which aie> and those J* 1 Mod. 106. Dwris 57, 
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cbises> belonging exclusively to the King^ by 
the prerogative of the Crown, or to indivi- 
duals, deriving them, as an exclusive private 
possession from the Crown. For the present 
we will confine our view to the fishery. 

The public right,* or common erf piscary. Public fish- 
claimed and allowed by the common law to 
the people of England in the sea» extends, not 
cmly over the open sea, but over all bays, 
creeks, ports, havens, arms of the sea, and 
tide-rivers, up to the reach of the tide,* and 
also, as it would seem, over and upon the sea^ 
shore itself^ for such kinds of fish as are 
usually caught upon the rocks, and sands of 
the coast/ But in some cases, statute law has 
set. bounds to the exercise of this right, in 
respect of seasons, particular kinds of fish, 
and manner of fishing. There are also other 
excepted cases; viz. where jwivate indivi- 

' In 6 Mod. 73, it is said, cot, 4 Burr. 2163. The 

that the King's grant could doctrine of 6 Mod. 73, is 

not bar the public of their also held fas to the sea), in 

ri^ht to fish, and as it is a 2 Com. 431, and is su^- 

nue that nothing can be pre- ported in a note (see this 

scribed for which might not note cited in p. 53 post), to 

have a lawful commence- Carter t. Murcot. At this 

ment by grcm^y it would fol- day the King cannot, by 

low, that no such thing as grant, abridge Ihe general 

a separate fishery in the sea^ public right, nor has any 

or hde-riyers, could exist if such right existed in the 

this were fi^ood authoribr. Crown, since Magna Charta. 
But, 6 Mod. 73, is clearly ' See the cases cited page 

not law, so far as regards 45 ante. 
ancient mnts, and was ' Bagott v. Orr. 2 Boss, 

over-ruled in Carter v. Mur- and Pm. 472. 
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doals^^ or Corporate bodies^ claim and enjoy 
a separate fishery^ in some particalar places^ 
in derogation and exclusion of the general 
right. 

This divides the right of fishery into com- 
'' munis piscaria/' or the public conmion of pis- 
Several or ^^^ mentioned above^ and the several^ or 
pmate fish- pf^^te fishery belonging to particular owners^ 
and excluding all other persons. The several 
fishery is claimed and enjoyed by prescription, 
or ancient tisage, presupposing a grants or by 
express grant from the Grown, anterior to 
Magna Charta. 



The public As the pubUc right of fishery cannot be en- 
eludes a right joyed without making use of the sea-shore for 

of egress and , j /• al xi i 

regress, &c. cgress and regress, and for other essentia 
conveniences which the fishery requires in or- 
der to be carried on with efiect, the use of the 
sea shore^ for all purposes essential to the 

* Davis's Rep. 57, a. free egreBS and regress of 
Carter v. Murcot. 4 Burr, the public. Bro. Tit. Cus- 
2. 163. Warren v. Mat- torn, pi. 46. But this does 
thews. 1 Salk. 357. Hale not extend to any perma- 
de Jure Maris, cap. 5. itent appropriation of such 

* We do not speak here ripam. Nor will it authorise 
of the '^ ripa,** or bank, towing-paths to be made, 
which is adjacent terra Ball v. Herbert, 3 T. R. 
firma, but of the sea-shore 253. Towing is not naviga- 
only. But for all reason- tion, properly iso called, 
able purposes of safety and But, it seems, towing-paths, 
convenience in fishing, and and other modes of mov- 
navigation,. the npa, or im- ing, raising, and securing 
mediate terra firma^ is, by vessels, and fishing-boats, 
common right, subject to the &c. upon the adjacent 
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enjoyment of the right of fishery^ necessarily 
accompanies such right. But it is quite clear 
that the public use of the shore, for the public 
exercise of the fishery^ does not impeach the 
King's oumership or property in the soil 
itself} Wherefore, the King remains owner 
of the shore,, liable to such use of it by his 
subjects, as their ancient common of piscary 
therein, and in the waters around it, naturally 
calls for ; and this would seem to include a 
public right of way to and fro over the sea- 
shore. 

A. several or private ^shety* is claimed, not g^^^y^jngj^, 
oiily against the King's original right, but*'^* 
against the general public right of the sub- 
ject It may be either in gross, i. e. an abso- in grot*. 
lute personal right, or privilege attaching to the 
individual, or Corporate body of individuals ; 
(as many Religious Houses formerly had ;) or it 
may be appendant or appurtenant to manors : ^' appendant 

•' *-* * * 'or appurte- 

and thi^ not only in navigable rivers, and arms ^^^^ 
of the sea, but in creeks, ports, and havens ; 
and in certain known limits in the open sea, 
contigtious to the shore. In 2 Com. 431, the 
contrary is held, as to the sea ; but in 4 T. R. 
437, Mayor of Oxford v. Richardson, where 
both a several, and a free fishery were pre- 

ierra firma^ may well be ' See Mod. 106. 

acquired, and enjoyed by * See p. 59 post, further on 

usaffe, or prescription^ as a this kind of fishery, 
locu easement, S.C. ' De jur. Maris, 18. 

E 
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scribed for^ Lord Kenyon said^ ^^ there can 
^^ be no doubt but tbat there may be a pre- 
^^ scriptive right in a subject to a several 
^^ fishery in an arm of the sea.'' 

modi? of- Fishing, in practice, may be of two kinds, 
1. By nets, yiz. 1. with nets, hooks, or other moveable 

lines, &c. 2. ' ' 

By wears and apparatus ; 2. or by means of wears/ stakes^ 
and fixed enclosures or fishing places. Now, 
it is obvious, that the public right of fishing 
cannot be carried on by the latter modes, since 
an enclosure by one person excludes others. 

As to flshinK Fishiuff with nets, hooks. &€. may, accord- 

with nets,&c. . ^, . --^ . ,/ • i. 

mg to the treatise De jure Mans, be 
^^ either as a liberty, without the soil ; or arise 
^^ by reason of ^ or in concomitance witi) 

The ubiic ^* ^^® ^^^^ itscl^ and the proprietorship of if 
fishery is a Now, as the Dublic canuot claim the soil under 

floating right, ^ r 

with nets,&c. the sca or of the shore itself, the public fishing 
of the subject is a floating liberty of fi^thery, 
with nets, hooks, &c.; whereas the several, or 
private fishery, may be claimed, either a3 an 
individual personal right of fishing with nets, 
hooks, &c. in loco, the soil ot shore whereof 
belongs to the King or to any private sub- 

* See de jur. Mar. 21, King is such owner? there- 
for numerous instaiices of fore, the mere ownership of 
these wears. the soil in a subject, is not, 

* Sed q. By reason of? per se^ a sufficient ground 
for the mere ownership of for an exclusive private 
the soil does not exclude fishery in the sea^ or tide 
the fMic right of fishing in rivers. 

the sea>— even when the 
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ject ; or it may be claimed as appendant^ or 
appurtenant to the ownership of the adjoining 
manor^ or freehold. 

The public fishery, and private fishery are The public 
iocompatibleo with each other. So also is a^e^^£if^ 
right to fish with nets, hooks, &uc. (moveable birwureach 
machinery) incompatible with a fixed fishery. ^ 
No fishery with nets, hooks, &c. can be en*' 
joyed by the public, or even by one person, 
in a place where another enjoys a private 
right to make wears, and enclosures ; and yet 
both these kinds of fishing may be enjoyed in 
waters^ — the shore and soil of which belongs 
to another; nor can such owner of the soil or 
shore prevent the other fi-om exercising his 
paramount right to fish. Thus, all the sub- 
jects of the Realm have a right to fish in the 
sea or any creek thereof, or in a tide river, 
the shore and soil of which place of fishing 
belongs to the King, or to the lord of the 
manor. Or the lord of the manor alone, may 
have a separate fishery, not only exclusive of 
his manorial tenants, but also of all other 
persons ; or some other individual may have a 
separate fishery, exclusive of the lord, and all 
other persons, or a free fishery in common 
with the lord. 



* In the case of Mayor of ** fade, every subject hath a 

Oxford y. RicharcUon, cited ** right to fish ; the other is 

in note to page 45, Buller ** to establish a prescriptive 

J. said, '* one party is to ** right which destroys the 

** prove that this is an arm ^* general right. 



it 



of the sea, in which, jpnnt^ 



e2 
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^'^^consfder- "^^ ^^^ private. Of Several fishery alooe^ 
ooio" oVtitf© P^®^ colour of title to the sea-shore> or soil 
totheiea- itself, it will be necessary for us to consider 
this private right more minutely. 

That the ownership of the sea-shore, or the 
soil under the sea to any given distance^ 
should include a right to fish^ seems reasonable 
enough ; and^ accordingly^ the King's general 
right of ownership to the shore and sea-bot- 
tom^ doubtless entitles him to fish^ in com- 
mon with his subjects. In like manner, if the 
King have conferred such ownership of any 
part of the shore on a subject^ (as on a lord of 
a manor,) the general right of fishery does 
not exclude the lord.^ But the mere owner- 
ship of the shore, whether possessed by the 
King, or by a lord of a manor, will not entitle 
The owner- the owncr to establish a separate fishery, and 
•oifof the* exclude the public. In fact, the mere owncr- 
entiUe suoh^ ship of the soil wiU not, it would seem, con- 
aSib'an ^^^ ^^ include a right to a separate fishery in 
MoiuiiTefiih-ti^^ sea or tide-rivers, whether by nets and 

lines, or by wears and enclosures.' The right 



' If a man claim to have *' that claim Uberam pisca- 
" communiam piscariam," or '* riant f* " but in case of a 
«' liberam pisoariam," the ** river that flows and re- 
owner of the soil shall fish " flows, and is an arm of 
there. Co. Litt. 123 a. «< the sea, there, prim4 focie, 

* ^* In case of a privmie << it is common to all, and if 

** river, the Iord*s having^ << any will appropriate the 

«« the soil is good evidence ** privilege to himself, it lies 

'< to prove that he has the ** on his side." — ^per Hale, 

«< right of fishing, and it Ch. J. 1 Mod. 105. 
** puts the proof on them 



ffives Title to the Shore. 
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tb exclude the public can only be supported 
by prescription^ i. e. by evidence of inunemo- 
rial usage. A several and exclusive fishery; 
immemorially enjoyed by an individual sub- 
ject, or a Corporate body, will exclude the 
public right The common law gives stability 
to a right thus immemorially enjoyed ; and al- 
though the public may claim a preference, 
where the usage is doubtful, yet, where the 
usage is proved to have existed on the side of 
the individual, and to have been acquiesced 
in by the public, time out of mind, the pub- 
lic will be excluded, precisely as if such pri- 
vate fishery had been granted by the King 
himself, to the individual.^ 



' In a note to Carter v. 
Mercot. 4 Burr. 2165^ the 
following remarks are made 
upon the doctrine of sepa- 
rate fisheries. " Accord- 
ing to several authorities, 
every navigable river, as 
far as the sea flows and re- 
j9ows, is an arm of the sea, 
and it may perhaps not be 
unreasonable to admit such 
property may be by pre- 
scnption, in some such na- 
vigable river; but in tlie 
sea or in such rivers as have 
free communication with the 
sea, where the catching of 
fish cannot diminish the 
stock, more than it could in 
the sea, the right which the 
subjects confessedly have, 
to fish there, ought not to 
be suffered to be restrained, 
either by prescription^ or 
by the King's grant; for it 



is a principle incontestable, 
that all customs, prescrip-' 
tions, and royal charters, 
that are either contrary to 
reason, or the good of the 
commonwealth, are void ; 
and it is apparent that all 
such restrictions are ag^ainst 
both, and are injurious to 
the public in hindering a 
lai^e supply of fish, as well 
as a means of livelihood to 
many particular persons, 
without any benefit to the 
public, or to any but mono- 
polists, and inhancers of the 
price of fish ; but in rivers 
not having a free communi- 
cation witn the sea, the case 
is quite different ; for if the 
fishery there is made pri- 
vate property, the same 
would be preserved, and 
produce more, than if all 
persons were allowed to fish 
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It seems certain that the mere ownership 
of the soil will not exclude the public^ or au- 
thorise the owner to exclude the public fish- 
ery; for no subject can take more than the 
King had to grants out of the shore or sea- 
bottom^ and therefore the grantee must have 
taken his grants subject to the public common 
right of piscary^ to which the sea and sea-^ 
shore, were liable^ even in the King's hands* 
Therefore^ although the ownership of the soil 
may afford some colour, or pretext to the 
claim of the individual to a private or several 
fishery^ yet^ unless such owner^ and the former 
owners of such soil^ have immemorially ex- 
cluded the public^ by means of a separate 
fishery, prescribed for, and proved, or founded 
in express ancient grant, the public right will 
prevail. 

It is not, therefore, the ownership of the 
soil, but immemorial usage or prescription, 
and ancient grant, which support the several 

there, for by that meaDs^the na Charta^ and the Charter 

breed would be in a man- of Henry HI. and snbse- 

ner destroyed^ as is the case quent Acts of Parliament ; 

in many nvers not supplied and therefore^ if a grant be 

by the sea. No modem 'produced, it must be dated 

g*ant can be made by the so far back ; the conse- 

ing of a separate^ or free quence is, that these kind 

fishery in the sea, or on the of fisheries are always 'pre- 

sea-coast^ or in navigable scribed for. An ancient 

rivers. Since the time of grant was put in, in the 

Henry H. all grants from case of Warren v. Mathews, 

the Crown of this kind of 1 Salk. 357, and probably 

fishery have been contrary others may be found, parti- 

to Statute * Law, viz. Mag- cularly to ancient Abbeys. 

* See 2 Bl. Com. 39. 
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and exclusive fishery; and if s6^ then, it f^J^Jiush^fish*- 
seems singular to hold, (as Lord Hale seems ^^^J^^^^ 
to do,) that a several fishery by means of 
wears, or fixed stakes, &c. ^^ is the very soil 
itse^:''^ i. e. that such kind of fishery can, per 
se, be sufficient to confer a title to the soil it- 
self. For, if the ownership of the soil will 
not confer an exclusive fishery, (which in the 
eye of the law is a minor right, and rather an 
adjunct to the soil,) why should the mere r^ht 
to fish confer a greater, and in the eye of the 
law a more valued right, to land itself^ thus 
making the greater an adjunct to the less ? 
This is reversing the law rule, ^' mofiis dig^ 
num continet et trahit ad se mifitis dignum.^ 
Why is it not enough to construe it a sepa- 
rate fishery, of the kind proved according to 
the prescription ? Why should the mode of 
fishing, which is varied according to the kind 
of fish, their habits, and haunts, be construed 
into an ownership of the soil ? A fight to catch 
fish by nets or wears, is still, in either case, 
no more thttn a mere right of fishery. Why 
should the owner of the land around be de-* 
prived of the soil where the private fishery wcis 
once enjoyed by another, but which hiets (leased, 
by the permanent drying up of the waters ? ' 

The doctrine that the ownership of the soil 
affords a presumption in favour of a separate 

» De Jur. Maris, 18. ' Co. Litt. 4, 6. 
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right of fishery, does not involye the same 
conseqaences of law^ as sayings that a sepa- 
rate fishery gives a right to the soil, for this 
involves the question of title to landy and 
the form or mode of supporting that title. 
To say that if I prescribe for^ tod prove a 
separate fishery, I thereby gain die ownership 
of the soil, is as much as to hold that I may 
prescribe for an ownership in the soil ; i. e. 
that a title to land, or fee simple estate, may 
be supported by prescription ; a doctrine de- 
nied by some of our best authorities. It is 
also remarkable that, when we get beyond reach 
of the tides, and the river is no longer pars 
maris, the doctrine is, that the ownership of 
the adjoining land, is good presumptive evi- 
dence that such owner has the exclusive right 
of fishing, — per Lord Hale, Gh. J. 1 Mod. 
105 ; — ^but as soon as we get within the flux 
and reflux of the tides, the dodrine is re- 
versed, and the ownership of a private fishery, 
is said to be good presumptive evidence of 
title to the soil itself. This, in itself, seems 
singular doctrine. 

A freehold^ or title to land, is one right 
and thing, and a fishery is another, and the 
rights and titles to these several things 
are not supported in like manner. A 
fishery, as well as any other firanchise, li- 
berty, profit or easement (as a right of road 

* Co. Lit 114 b. 



J 
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or way over another man's ground, or a right 
to pasture cattle on the manorial waste or 
common) may^ as before explained^ either be 
founded on express grants or prescriptive 
usage; whereas^ a title to land must be 
founded either on express grants or on what 
is called ^^ adverse possession f which is not 
what our common law intends by ^^pre- 
scription.*' 

It is remarkable^ that the cases of separate Lord Haie'i 
fisheries^ cited in the treatise ascribed to Lord consuier^ m 
Hale, p. 19, 20, 21, by way of authority that %^^r^ 
a separate fishery carries the soil, do all use ^^* 
the term piscaria, which signifies merely a 
fishery ; and not one assumes an ownership of 
the soil, in virtue of the ^ piscaria,^ even where 
it is claimed as ^ separalis." In some cases the 
^ piscaria'' and the sea-shore, are mentioned se- 
parately ; thus, ^^ the Earls of Devon had, not 
^' only the port of Toppesham, but the record 
^' tells us, that the Portus et Piscaria, et 
^^ mariscus^ (marsh) de Toppesham spectant 
*^ amicise Comitissas Devon/'* The only plau- 
sible instance adduced by the learned writer to 
prove that a separate fishery includes the 
ownership of the soil, does not seem, upon 
examination, to support such doctrine. 

'' Trin. 10, Ed. 2. B. R. Rot 83, Norfol- 

* Jur. Maris 20. soi], Co. Litt. 4 b. But 

' ^ Mariscus" will pass the '' Piscaria'^ will not. 
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^^ chiae. — ^The abbot of Benedict Halm>^ im- 
^^ pleads divers^ for fishing in riparia qua se 
^^ extendit a ponte de Wroxam^ usque quan- 
^^ dutn locum vocatum Blackdam. Pending 
the suit^ the King's Attorney came in^ 
and alledged for the King^ quod prsedicta 
riparia est brachium maris^ qua se extendit 
^^ in salsum mare^ et est riparia Domini Regis 
salsa fluens^ ubi naves^ et battelli^ veniunt 
et applicant extra magnum mare carcati et 
discarcati quiete^ absque tolneta^ sen custu- 
ma aliqua dando> et est communis piscaria 
quibuscumque ; et dicit quod presentatum 
^^ fuity in ultimo itinere^ coram Solomone de 
^^ Rofia^ et Sociis Justiciariis itinerantibus in 
comitatu isto^ quod prasdecessor prsedicti 
Abbatis fecit purpresturam super dominum 
reirem in riparia praedicta. fi^urfidtes plantan- 
do in eadem, et appropriaado sibi pne- 
^^ dictam piscariam tenendo tanquam separa- 
^* lem ; per quod consideratum iuit^ quod gur- 
^^ gites illas amoverentur^ et quod prsedicta aqua 
^^ remaneret communis piscaria. Et petit quod 
nunc procedatur ad aliquam inquisitionem 
inde capiendam quousque pras&ti justici^arii 
super recordo et processu praedictis cettio- 
'^ rentur. Thereupon search is granted, and 
^^the record certified; and afterwards, a 
procedendo was obtained ; and issue being 
joined, it was found for the Abbot, and judg- 












* Case of the Abbot of Lord Hale, Jur. Maris. 21 
Benedict Hulm* quoted from et sequ. 
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^^ ment and execution^ given against the d6- 
^^ fendants for the damages ; viz. £200." 

**Upon which record,'' says the learned 
writer, ^ these things are observable : — 

^^ 1 st. That, de communi jure, the right of 
^' such arms of the sea belongs to the King. 

^^ 2nd. That yet, in such arms of the sea, 
^^ the subjects in general, have, prim4 facie, a 
*^ common of fishery, as in the main sea. 

*^ 3rd. That yet, a subject may have a se- 
^^parate right of fishing, exclusive of the 
^^ King, and of the common right of the sub* 
•'ject. 

*^ 4th. That in this case, the right of the 
^^ Abbot to have a several fishing, was not a 
^* bare right, liberty, or profit a prendre ; but 
^* the right of the very water, and soil itself; 
*^for he made wears in it.'' 

With deference, however, to such eminent commento. 
authority, it does not seem very observable, 
upon this record, that the Ahhot had the right 
of the *^ water, and soil itself," because he 
made wears in it. Nothing more, in fact, 
appears, than that the Abbot by making wears, 
claimed to have piscariam ta^rquam sepa- 
ralenty (a private fishery,) which, on trial, was 
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allowed against the King^ TiHbo claimed the 
fishery in favour of all his subjects as an open 
right.* That separate fisheries, by means of 
water sluices, wears, &€. may, and frequently 
do, belong to subjects in right of their manors, 
and as appendant to their manors, &c. there 
can be no doubt, for these may be prescribed 
for. That the soil where these separate 
fisheries are, may be *^ parcel op^ a manor, 
(i. e. within the boundaries and parcel^ as the 
other lands within the manor are parcel,) is 
also admitted. — In the principal creeks and 
tide-rivers of England, and in the flat and 
marshy districts upon the coasts, these fisheries, 
some with, and some without the soil, are not 
unfirequent. But, it does not follow, that be- 
cause they may be good in point of title by 
prescription, a^ fisheries^ they confer also a 
title to the soil itself, without other evidences. 



Lord Coke, in his Com. on Litt. 4 b. says, 
if a man be seized of a river, and by deed 



€€ 



* p. 34^ Ed. I. B. R. Rot peius maris flaxitetreflaxit. 

14 Kaacia Prior de Con* Here the wear is treaty as 

ingshed implacitat Abbatim a mere fishery. Vide Rastall's 

de Femeys pro prostratione Entries^ trespass in pischary, 

Gargitis in aqua de Ulver- pi. 4. Prescription for 

stone. Defendant justified, several fishing, in aqaa ma- 

because each end of the ritima flaente et refluente in 

wear was fastened upon the seizonabili tempore com 7. 

abbot's land. The abbot stallis separatis separaUs 

replies, quod Wilhelmus de macarim fixis pro ratibas. 

Lancaster Dominus de Ken- Vide de Jure Maris, p. 19. 

dal dedit prsedecessori do- ' The phrase '^parce/oy^'' 

mus su» jmedicta? aqueun does not seem synonymous 

et piecanam ex utraqua with " appendant" or " ap- 

parte ejusdem quantum im- purtenant ' 
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do grant, ' separalem piscariara' in the same, 
and maketh livery of seizin, 'secundum formam 
chartse/ the soil doth not pass, for the grantee 
may take water there, and if the river become 
dry he may take the benefit of the soil; for 
there passed to the grantee but a particular 
right. For the same reason, if a man grant 
' aquam suam/ the soil shall not pass^ but 
the pischary within the water passeth. And 
land covered with water shall be demanded by 
the name of so many acres ' aqua coopertas,' 
whereby it appeareth that they are distinct 
things/^ 

There certainly exists a difference of opi- Mr. Har- 
nion amongst the authorities, as to whether a ^^ uiat*V 
*^ separate fishery'' necessarily y and, per se, J^ d^ ^t' 
includes the soil, or not. This question is Slwu*!* ^ 
ably considered by Mr. Hargrave in a note to 
Go. Litt. 122 a, note 7,' and he concludes in 
the negative. After quoting a passage in 
1 Inst. 1 22, relative to this subject as follows : 
^'a man may prescribe to have separalem 
^' piscariam in such a water, and the owner of 
'^ the soil shall not fish there ; but if he claim 
** to have communiam piscariam, or liberam 
'* piscariam, the owner of the soil shall fish 
** there.'* Mr. Hargrave observes, '* accord- 
'* ing to this passage, ownership of the soil is 
'' not necessarily included in a several fishery, 
** and common of fishery, and free fishery are 

' Hargrave *8 note to Co. litt. 122 a» note 7. 
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** the same thing/' He then refers to Judge 
Blackstone's doctrine, who lays it down, **that 
*^ the ownership of soil is essential to a several 
** fishery; and that a free fishery differs both 
** from several fishery, and common of fishery: 
^'firom the former, by being confined to a 
^^ public river, and not necessarily compre- 
^' hending the soil : fi-om the latter by being 
" exclusive.'' 2 Black. Com. 8 Ed. 39. Mr. 
Hargrave replies to this : " We doubt whether 
" this distinction may not be, in a great de- 
**gree, questionable. I. In respect to a se- 
** veral fishery, — where is the inconsistency in 
'^ granting the sole right of fishing, with a re- 
*' servation of the soil, and its other profits V^ 
Bracton expressly takes notice of such a 
^^ grant; for his words are, that one may *ser- 
^ vitutem imponere fundo suo quod quis possit 

* piscari cum eo, et ita in communi, vel quod 

* alius per se ex toto.' Brae. fo. 208 b. 
^' There are also numerous other authorities for 
^' it; the old books of entries agreeing, that one 
" may prescribe for a several ^hery against the 
^^ owner of the soil ; to which should be added 
^^ the three cases of Elizabeth, cited by Lord 
" Coke. See Lib. Intrat. I62b, 163 a, Rast, Entr. 
^' B97 b, and the books cited under the letter d, 
^^infol.4, 6, and under, m, here, and the cases 
^^ referred to under the * on the other side. Nor 
^'do we understand why a several piscary 
^^ should not exist without the soil, as well as a 
^^ several pasture, as to which latter we have 
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*^ already shown the doctrine to be settled^ 
supra, n. 6. The chief reasons which occur 
against Lord Coke, seem to be these : — Se- 
veral writs, never applicable except to the soil, 
^^ lie for a piscary; such as a praecipe quod red- 
^^ dat, monstraverunt de rationabilibus divisis, 
^' and trespass, which latter writ is particularly 
^^insisted on by Lord Ch. J. Holt. Dav. 66 b. 
^^Hugh Comra. Orig. Wr. 11 W. Jo. 440. 
''I Ventr. 122. 2 Salk. 367. Skinn. 677. 
^^ Suum liberum tenementum is a good plea to 
^^ trespass for fishing in a several piscary. 17 E. 
^aV.6. 18 E. IV. 4. 10 H. VII. 24, 26,28. 
^^ The soil will pass, as it is said, by the grant 
^^ of a piscary. Plowd. 154. But all these 
'^ objections may be repelled. The writ relied 
^^ on will not always lie for a piscary. Thus, 
'^ if a proecipe quod reddat is brought of a pis- 
cary in the water of another person, the writ 
is bad, and quod permitat is the proper re* 
medy . Fitz. Abr. Briefe. 861 . F. N. B. 23, 
^^ L and note b, of the 4to ed« Besides^ in 
^' the cases of actions for trespass in a several 
*^ piscary, or at least in some of them» the writ 
^^ seems in etfect to state a several piscary in the 
plaintiff^s own soil, which therefore proves 
nothing as to the sense of several piscary 
without further explanation. Reg. B. R. Orig. 
96 b. Carth. 286. Skinn. 677. The plea 
*^ liberum tenementum may be replied to by 
prescribing for a several piscary. See the 
books before cited, as to such a prescription. 
'^ Though the grant of a piscary generally, may 
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perhaps pass the soil^ yet it will hot^ if there 
are any words to denote a different intention ; 
^^ as where one seized of a river^ grants a se- 
'^ veral fishery in it^ which is the case put by 
^^ Lord Coke in another place ; and much less 
^* will the soil pass when there is an express 
^^ reservation of it. Ante 4 b^ and n. % there. 
^^ Hence, as it should seem, the arguments are 
^* short of the purpose ; for, at the utmost, they 
only prove that a several piscary is presumed 
to comprehend the soil, till the contrary ap- 
''pears^ which is perfectly consistent with Lord 
** Cokeys position that they may be in diflEerent 
** persons^ and indeed appears to us the true 
" doctrine on the subject. ^^ 

Comments. But the docfaine thus noticed by Mr. Har- 
grave^ is not^ as applied to the Grown^ pre- 
cisely the same as when applied between sub- 
ject and subject; nor is it the same when 
applied to the soil beyond or <Mbove the flax 
and reflux of the tides^ as when applied to the 
soil upon the shores of the sea^ and tide-rivers. 
Admitting that a several fishery^ in waters 
not subject to the tides^ and^ therefore, no part 
of the sea^ may, between one subject and 

' In Pariherichey. Mason, "sumption is, that he has 

3 Chitty's Gases temp, "the wA\^^hat prestimp- 

Mansfield, 661, Lord Ken- " tion is conclusive, if not 

yon is made to say, '^ there " opposed,^ But this was 

" is no reason why a person said of a fishery in a river 

<^ may not have a several not within the tides thousfh 

«' fishery in a^feno sofo/' Bat navigable. Within ute 

(he Report adds, " bed per tides the presumption is al- 

"CURIAM, where a man has ways opposed by the King's 

" a several fishery, the pre- title, see also Lo£ft. 364. 
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another^ be made ground of presumption^ 

(wliere there is no proof to the contrary^) that 
the soil goes with it^ (although from what is 
before said, p. 44 >^ seq. a presumption of 
that kind does not seem necessary^) it may be 
insisted^ that between the flux and reflux of 
the tidea^ eyery such presumption is against 
the right of the Grown, and, that implication 
is not to be made against the King. A very 
modern case would seem to justify this dis- 
tinction; — ^the case is that of the Duke of 
Somerset v. Fogwell/ in which letters patent 
of the 44th of Eliz. were given in evidence^ 
by which she granted to Edward Seymour, 
£sq.9 his heirs and assigns^ '^ all those domain 
'^lands and manors of Berry Pomeroy and 
^^ Bridgetown Pomeroy, and the castle of 
'^ Berry Pomeroy, with all their rights, mem- 
bers, liberties, and appurtenances, in the 
county of Devon, then lately parcels of the 
^* lands,, and possessions, and hereditaments 
*' of T. Pomeroy, Kt. ;" and after making use 
of ^ general, words to pass the lands, &c. and 
tithes of Berry, her majesty granted " all 
^^ waters, fisheries, &c. to the aforesaid 
'^ manors, castle, and premises, and to each 
•^ and every of them belonging, or appendant, 
" known, accepted, held, used, or reputed or 
^^ deemed as part or parcel of the same pre- 
^^mises.'* There were also produced two 
fines, one levied in 2 Ed. VI. and the other in 

* 5 Barn, and Cress. 875. 
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2 and 3 William and Mary^ of the manor^ 
&c. ^ac de separali piscaria de aqua de 
^ Dert.^ It was also proved^ that the present 
Duke, and his ancestors had^ since 1766, re- 
gularly received a rent for the fishery in the 
river Dart^ which was a navigable and tide- 
river. In the coarse of the argument, the doc- 
trine of Judge Blackstone ^* that ownership of 
^ the soil is essential to a several fishery/' — and 
the contrary doctrine of Lord Coke, b^ore 
quoted,* and the argument of Mr. Hargrave in 
the text^were mentioned and commented on. — 
The question, whether the words of the letters 
patent, *' all waters, fisheries^ Su)." and the 
words in the fines, ** separalis piscaria,'' car- 
ried the soil, was not the principal question; 
but was mooted in reference to the effect of a 
lease of the '* separalis piscaria" made with- 
out deed. If the ^' separalis piscaria^" were a 
territorial hereditament^ including the soil, 
then such lease was good; — ^but, if '* separalis 
piscaria" were merely an incorporeal heredi- 
ment^ then a grant by deed was necessary to 
vest such hereditament in the lessee. In the 
latter case, an action of trespass brought by 
the Duke^ as plaintiff*^ was well brought^ but 
if the parol demise was good^ then the action 
should have been brought in the name of the 
lessee. The Court decided that the fishery 
in question was not a territorial, but an in- 
corporeal hereditament^ and required a grant, 
by deed, to divest it from the Duke. Mr. 

' See p. 55 ante. 
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Justice Bayley^ in delivering the judgment of 
the Court, said, ^' No conveyance of the right 
^' of fishing, or of the soil, was produced at 
^^ the trial, but it appeared not to be an or- 
^^ dinary fishing, resulting to the owner of the 
'^ adjoining land in respect of the land, but a 
fishery in a navigable river ^ where the tide 
flaws and reflows, and, therefore^ in the 
nature of a royal franchise, which Sir William 
^^Blackstone calls a free fishery.^ Such a 
'' franchise could not be created, after 
^' Magna Charta, but there was evidence in 
^^ this case from whidi its existence from time 
'^ beyond legal memory, might be presumed." 
Then^ after alluding to the words, *^ separalis 
^ piscaria/' in the fines, and quoting the words 
of Lord Coke, as just now quoted/ the learned 
Judge proceeds^ ^' in the case here put, (that 
'^ firom Lord Coke),' the grant was made by 
^^ the owner of the soil, capable of granting 
^^ it, and yet, a grant ** separalis piscariae,^' fol- 
*^ lowed up by livery, which properly applies 
^' to a thing corporeal, did not convey the 
'^ soil^ livery being made secundum, Sic. If 
** then a fishery only is granted, nothing passes 
'^ but a right to take the fish, and to use such 
''means as are necessary for that purpose; 
** which is, in truth, nothing more than a li- 
*' berty to fish; the grantee has no property 
*^ in the water, none in the soil. And this is a 

' 2 Com. 39. reflux of the tides^ or against 

^ P. 55 ante. the King, which is^ there-^ 

* Bat Lord Coke's case fore, a case a fortiori, 
was not between the flax and 

p 2 
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^' case where the grant is made between sub- 
''ject and subject, and, consequently, is to be 
''construed against the grantor, a principle 
" inapplicable to grants made by the Crown, 
*' whereby nothing passes, unless the inten- 
*^ tion that it should pass, is manifest.'' After 
quoting the case of the river Banne^ from 
Davis 55, in which there was a grant by letters 
patent from the Crown, of ^' omnia castra, 
'' messuagia,&c. piscarias,piscariones, aquas, 
*' aquarium cursus, &c/' the learned Judge 
proceeds, — ^* It was held that the fishery of 
*' the Banne did not pass by the grant of the 
'*land adjoining, and by general grant of all 
'* piscaries, &c. for that it was a royal 
'^fishery, not appurtenant to the land, but a 
" fishery in gross, and was by itself, part of 
^'the inheritance of the Crown; and that 
" general words by the King, would not pass 
*' such a special royalty, which belongs to the 
''Crown by prerogative; and it was further 
"agreed, that the grant of the King passes 
" nothing hy implication. — It was contended 
"in argument, that the owner of a several 
'^ fishery must be presumed to be owner of the 
" soil. That may be true, where the terms 
" of the grant under which he claims, are un- 
" known, [i. e. it is presumed, where he claims 
"by prescription,] but when they appear, and 
'^ are such as convey an incorporeal heredita- 
'^ ment only, the presumption is destroyed/' 
This last remark of the learned Judge, may, 
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however, be considered^ as applied to a case 
between subject and subject; — not where a 
subject claims the soil against the King in right 
of a several fishery between the flux and reflux 
of the tides, — by prescription, or by " a grant 
the terms of which are unknown ;" — for to pre- 
sume the owner of such fishery to be owner of 
the soil, is taking the soil fi-om the Crown, by 
a presumption not necessary. First, a grant 
from the Crown is presumed : — but of what? 
Of a separate fishery. — But such grant, if pro- 
duced, would not carry the soil: — why then 
should the presumed grant do so ? is it because 
the terms of it *' are unknown ?*' This would 
be singular reasoning ; for we know that the 
doubtful terms of an actual grant by the Crown, 
are construed strictly in favour of the Crown ; 
and yet we are told that a grant, the terms of 
which are so much more doubtful, as to be 
" unknown,'' may be construed most against 
the Crown. It is presumed that the words of 
the learned Judge, as well as of Mr. Hargrave, 
had reference only to *' several fisheries,*' in 
waters not within the flux and reflux of the 
tides; and even to that extent, they both 
seem to speak with doubt, using the phrase 
^' may be." 

With regard to a '* free fishery," as distin- 
guished from a *' several fishery," Mr. Har- 
grave remarks, in continuation of the note 
before quoted, *'Bdth partsof the description 
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'* of a 'free fishery* seem questionable, thoagfa, 
*' for the sake of distinction it might be more 
"convenient to appropriate free Jlshery to the 
" franchise of fishing in public rivers, by de- 
"rivation from the Crown; and though in 
''other countries it may be so considered; 
"yet, from the language of our books, it 
" seems as if our law practice had extended 
" this kind of fishery to all streams, whether 
" private or public, neither the Register nor 
"other books professing any discrimination. 
" R. 95 b. Fitzh. N. B. 88 g. Fitzh. Abr. 
"Ass. 422. 4 E. 4. 28, 17 E. 4, 6 b, 7 a. 
" 7 H. VII. 13 b. Cro. Ch. 554. 1 Ventr. 
"122. 3 Mod. 97. Garth. 286. Skinn. 
" 677. Again, it is true that, in one case, the 
" Court held free fishery to import an exclu- 
"sive right, equally with several piscary, 
" cWefly relying on the writs in the Reg. 95, 
" 6, and the 43 E. 3, 24. But then this was 
" <»ily the opinion of two Judges against one, 
"who strenuously insisted that the word 
" 'libera,' ex vi termini, implied ' common,* 
" and that many judgments and precedents 
" were founded on Lord Coke's, so constru- 
"ing it. 2 Salk. €37. Carth. 285. That 
" the dissenting Judge was not only unwar- 
" ranted in the latter part of this assertion, 
"appears from two determinations a little 
"before the case in question. See Upton 
"and Dawkins. 3 Mod. 97, and Peake and 
" Tucker, cited in Carth. 286, in marg. We 
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'^ may add to this, the three cases cited by 
'' Lord Coke as of his own time ; and that 
'^ there are passages in other books which 
** favour his distinction. See Cro. Ch. 554. 
" 17 E. 4, 6 b, 7 a, 7 H. VII. 13 b.'' 

The phrase ''free fishery/' seems a tech- 
nical phrase, answering to ^'free warren.^ 
N0W5 one or mare individuals may have '* free 
warren'' in another man's land, and ''free 
fishery" in a river of the soil of which another 
individual is owner. In a " free fishery,'' the 
owner of the soil is not excluded.* But, in 
" separalis piscaria,*' he may be. — ^Thus ^' sepa- 
ralis^is opposed to ** libera,'' tanquam species 
generaliy to show that "no one else'*' can 
share in the fishery. Thus A may prescribe 
for '' libera piscaria,'' in the loctes in quo, in 
common with B ; — and B prove that in such putinction 
place, he, B, has ^^ separalis piscaria,"— which bSrr,*Bepiffa- 
excludes A ; yet C may be owner of the soil. mJote,**pUc"- 
But ^^ separalis piscaria*' necessarily excludes C 
as well as A, whereas ^^ libera piscaria'' does not. 
Thus there is ''libera piscaria/ "separalis 
piscaria,'' and ^^ communis piscaria," which lat- 
ter is not a franchise like the former, but a com- 
mon right, std generis. But, " libera piscaria'' 
being a " franchise,'' is, like '^free warren,^' 



^ Co. Idtt. 122. declined giving any opinion, 

7 See accord. 5 Burr. '' whether a person can have 

281 4^ per Lord Mansfield, " a several fishery tvithoui 

in Seymour v. Ld. Coortney. " being owner of tUe soil." 
In that case, also, the Court 
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generally found where the soil is in another, 
and by no means involves^ or carries with it 
the soil. It may be further observed, that the 
word ** separalis^* -seems to apply pecaliarly 
to that kind of private fishery which is carried 
on by means of weares^ and other artificial 
fixed apparatus, which being the labour of the 
individual^ cannot be used by others, and like 
his nets, or the moveable apparatus^ are his 
own property. This mode of fishing was, (like 
the oppressive forest laws^) ever obnoxious to 
our ancestors, but more especially as being 
obstructions to commerce and navigation. 

fa5"&h!jrii1 From the earliest times, it was no uncom- 
bIac!^^ the ™^^ ^' ^^ ^® le^slature, to destroy these 
law. weares and fixed fishing places^ as nuisances 

to navigation. By Magna Gharta it was de- 
clared^ ^ omnes Eadelli deponantur de cetero 
'^ penitus per Thamaesiam et Medwayam per 
'^totam Angliam^ nisi per costeram maris. ^* 
And this statute was seconded by others that 
were more effectual ; viz. 25 Ed. HI. c. 3, 
1 H. IV. 12, and 12. Ed. IV. cap. 7, and 
other subsequent statutes, whereby such 
weares and stake fisheries were abated firom 
time to time ; not only in rivers, but along 
the sea coasts. ^^ And, by force of this last 
statute,'^ says Lord Hale, ^' weares, which 
were prejudicial to the passaf^ of vessels, 
were to be pulled down ; and accordingly it 
was done, in many places.'^ And he adds, 

> De jure Maris. 22. 
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the exception of weares upon the sea-coasts, 
[in Magna Gbarta], and likewise frequent 
examples, some whereof are before men- 
tioned, make it appear, that there might be 
such private interest, not only in point of 
liberty, but in point o{ property, On the sea- 
coast, and below the low water mark ; for 
such were regularly all weares. But, as by 
the statutes of 25 Ed. III. cap. 4, 45. Ed. 
III. cap. 2. 1 H. IV. 12. 4 H. IV. cap. 
11, and other statutes, the erecting of new 
weares^ and inhancing of old, is provided 
against, in navigable rivers ; and by other 
statutes, particular provision is made against 
weares new or old, erected in particular 
ports, as in the port of Newcastle, by the 
statute of 21 H. I. cap. 18 ; in the port of 
Southampton, by the statutes of 11 H. VII. 
cap. 5. 14 H. VIII. cap. 13; in the rivers 
Ouse and Humber^ by the statute of 23 
H. VIII. cap. 18; in the river and port of 
Exeter^ by the statute of 31 H. VIII. cap. 
4 ; in the river of Thames^ by the statutes of 
4H. VII. cap. 15; 27 H. VIII. cap. 18; 
5 Jac. cap. 20; and divers others; so, by 
the statute 3 Jac. cap. 12, all new weares 
erected upon the sea-shore, or in any haven, 
harbour, or creek, or within five miles of the 
mouth of any haven or creek^ are prohibited^ 
under a penalty.'' 

It is further observed by the learned writer 
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(Lord Hale), upon the above legislative acts^ 
^^ that they did no way disaffirm the propriety y 
** but only remove the annoyance ; and though 
'^ they prohibit the thing ; yet they do admit 
*^ that there may be such an interest lodged 
^^ in the subject^ though below the low water 
'^ mark^ whereby a subject may not only have I 

^^ a liberty, but a right or propriety of soil.'"* 

No inference In reply to this, it is to be observed, that it 

4Wini 4'ltn fits 

tates against docs uot appear how these statutes admit a 
ui'^ch^' fveare, or fishing sluice to be suffici^it evi- 
^Moi^^e dence of a title to the soil, which is the in- 
^^ ference intended by Lord Hale ; or that the 

weare is any thing more than a mere fishery^ 
They go no further than admitting the exis- 
tence of such an interest, franchise, or liberty, 
as a ^ separalis piscaria,'' in a subject, to be 
exercised by means of weares, &c., so that in 
the exercise of such right, he be careful not 
to injure, or interrupt other paramount general 
rights of the public. Not only is a separate 
or private fishery thus restrained; but the 
ownership of the soil, even in the King him* 
self, cannot be made a ground for obstructing 
^ the subjects in general, in the navigation of 
the seas, or tide rivers. Whether the ob- 
struction or nuisance be a weare, or a mere 
wall, it is equally a nuisance, if in prejudice 
of ihe jus publicum ; for, as the learned author 
truly observes,* ''the jW privatum, that is 

9 p. 22. 1 lb. and see Com. Difr. Title Pleader, 3 m. 37. 
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acquired to the subject by grant, patent, or 
prescription, must not prejudice the jus 
publicum, wherewith public riyers, and arms 
of the sea^ are affected for public use/' 



The frequent nuisances occasioned by the ^^f^^^^^ 

formation of weares, and fishinsr sluices, (at- being opposed 

^ ° ' ^ to the jui pub- 

tested by the numerous statutes in force <<<»"•>>« 

•^ constmed 

against them), would warrant their being stnctiy. 
construed^ stricto jure,* sjid to include nothing 
more (han the fishery. Nor is it desirable, 
(in a public yiew)^ to afford to lords of ma- 
nors any additional^ or easier means of esta- 
blishing a tide to the soil on the seonshore, 
or the creeks^ or arms of the sea^ or in the 
public rivers, than is allowed to them in regard 
to terra firma titles; especially^ as such 
ownership is so capable of being perverted to 
the public annoyance. 



There may be a difference^ too, very fairly Distinction 

De^ween se*' 

taken, betwixt the grant of a separate fishery, emi fisheries 
in rivers, streams, and lakes, which are not within the 

tides, and in 

connected by the tides with the sea, and, tiie sea and 
therefore not subject to the ^ jus publicum,^^ 
and the grant of a separate fishery in parts of 
the sea, creeks, havens, or tide-rivers; which 
grants, being to the prejudice of public 
rights and benefits, are, and ought to be, more 

^ See Dowell ▼. Sanders, ler v. Sanders, Cro. Jac. 
Gro. Jac. 491. and Fow- 446. 
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strictly construed than in cases where there 
are no public rights to be sacrificed. 



In Weld V. Hornby,* the question was 
whether an ancient weare heretofore con- 
structed of wicker work and brushwood, 
might be converted into one of stone, and it 
was decided that it could not. Lord Ellen- 
borough, C. J. said, ^^The erection of wares 
^^ across rivers was reprobated in the earliest 
" periqds of our law. They were considered 
as public nuisances. The words of Magna 
Gharta, (ch. 23,) are, that all weares from 
henceforth shall be utterly pulled down by 
Thames and Medway, and through all Eng- 
^' land, 8cc. And this was followed up by 
subsequent acts, (vide 12 Ed. IV. c. 7,) 
treating them as public nuisances, for- 
" bidding the erection of new ones, or en- 
^* hancing, straitening, or enlarging of those 
^^ which had aforetime existed. I remember 
^^ that the stalls erected in the river Eden, by 
'^ the late Lord Lonsdale, and the Corporation 
of Carlisle, whereby all the fish were stopped 
in their passage up the river, were pro- 
*' nounced in this Court, on a motion for a 
'^ new trial, to be illegal, and a public nni- 
" sance. Now here it appears that, previous 
^^ to the erection of this complete stone weare, 
•^ there had always been an escape for the fish 

» 7 East 191. Weld V. Hornby 












the Shore, and is to be construed strictly. 77 

through and over the old brushwood weare^ 
in which those of the stream above had a 
right; and itwas not competentforthe defend- 
ant to bar them of it by making an impervious 
wall of stone through which the fish could not 
insinuate themselves, as it is well known they 
will through a brushwood weare^ and over 
which it is in evidence that the fish could not 
pass, except in extraordinary times of flood. 
And however twenty years' acquiesence may 
bind parties whose private rights only ar^ af- 
fected; yet the public have an interest in the 
suppression of public nuisances^ though of 
longer standing. No objection^ however^ of 
this sort can apply to the case^ where the ac- 
tion was commenced within twenty years after 
the complete extension of the stone weare 
across the river, by which, it is proved, that 
the plaintifi* has been injured. Then, how- 
ever general the words of the ancient deeds 
may be, they are to be construed, as Lord 
Coke says, ^^ by evidence of the manner in 
which the thing has always been possessed 
and used.'' Nothing is said in this case 
from which we can infer that the court consi- 
dered the weare as giving title to the soil. It 
is treated throughout as a mere fishery. 

It will hardly be contended, that an express 
grant of a ^^ piscaria" without more words ^ , 

, , A shore of a 

will pass the whole shore of a manor, which maao? is often 
shore may be qf several miles in extent; and mUesin^ex- 

tent, 
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if the express grant of it will not^ why should 

an implied, or presumed grant do so ? It is 

also singolar law to hold^ that a weare or 

whilst the fishing*place> which may cover only a few 

of bat a few yards of shore, should gt\re title to the whole 

yards. 

shore^ throughout the whole extent of the 
manor, which may be several miles along the 
coast, creek^ or tide-river. 

Now^ if we no wliere find a case in pointy 
where the right to the soil on the shore^ or 
under the sea^ or an arm thereof, or a tide 
river, is solefy supported on the basis of a 
prescriptive right of fishery, either separate 
or common; and, if we find this separate 
fishery firequently put down by statutes, as 
nuisances and encroachments on the Jus pub- 
licum; — and that these statutes no where do- 
tice the separate fishery, as conferring the soil 
itself, or otherwise as a mere ^^ piscaria'' and 
nuisance; — and if we likewise know that fish- 
eries are, in legal title and intendment, mere 
firanchises, and usufiructuary liberties or pri- 
vileges, and are, technically, a distinct spe- 
cies of property and ownership fit>m the soil, 
and as such, founded either in express ancient 
grant, or on immemorial usage or prescrip- 
tion; we may be allowed to doubt, whether 
either an ancient grant oi^ or a prescription 
for, any fishery, eo nomine, however private^ 
will support a title to the soil itself. 
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With respect to the express ancient ffrant, Anextwyis 

^ ^ o ^ grant of a sa- 

it does not appear how it could be construed p*'*^« fi^'^^'y* 

^ ^ ^ and DO more 

to include the soil itself: for suppose the Kinfi: 'not^%, wui 

* * *=* not (it is con- 

to have granted^ m some creek or arm of the«<iered)in- 

elude the ioil* 

sea, to W. S* the exclusive fishery there- 
of, by means of weares, stakes, 8lc., without 
any express words of grant of the soil itself, 
and the whole creek became suddenly dry 
land, by the permanent retreat of the waters, 
it would not be consistent with the received 
rales of constrnction, to construe such grant 
into a grant of the land. As well may it be 
said that the franchise oifree warren, or even 
a grant of common of pasture, or of turbary, 
or a right of way over or in any land, is an 
absolute disposal of such land.^ It may 
plausibly be urged that an inclosure by means 
of a weare, or by stakes, &c. is a virtual ap- 
propriation of the soil within it, because no 
one can make use of it without breaking such 
inclosure. But in answer to this it may 
be contended, that the weare or inclosure 
was made for no other purpose than to 
catch fish ; as to the land, the inclosure was 
not made eo intuitu. It is different from an Distinction 
embankment made expressly to secure land w^earerand 
from the water. If the place where the ^ent 
weare stands should become dry land, the 

^ But Lord Coke tells us, *' part of the profit is pyenJ* 

<^ if a man grant to another (3o. Litt 4, b. Plowd. 154 

^ to dig turves in his land, and is contra^ and makes it carry 

^ io carry them away at his the soil ;—but the better opi- 

*' will and pleasure, the land nion is with Coke. 

** shali ttot pass, because but f 8 
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jiBhery is destroyed ; and that whieb ^wfiis a ' 
lawful inclosore for catching fiah^ may be un^ 
lawful when used for as$€rtiiig a title <^ grow 
com there. The pi^escription is necessarily 
gone^ when the subject matter of it^ and tiie? 
medium through which it was exercis^ i» 
destroyed; when such a prescripiioOj^ cke-^ 
pendent upon the water^ has ceased ta exists 
whfit i$ left to support a title to the dry l%nd;?. 
The grantor of the franchise or liberty ^e^p^^ 
seetm to. recover his eiusliisiTe d(Miiij.ef9*: 
again/ If a weare were placed on ^ msh) 
shorey stiil, on the recess of the tidei ftfit 
sqjl witUn may be of ntuc^ \m &r ^fis^^ 
las;^^ or for manure^ buildings ptttettill^'i 
&9,« wilthout injury to the fisberjrvj; wi4(iwtebj 
should present him, who gra^t0d J»^firfteijp« 
oidy, fi-om claiming all the right ,*f»4iHiflQ^j 
in the soil that are not inconsisleft^ fsei^lkl l^ifj 

* See p. 61. ante, and see the soil of the bankiJ i <hiV%^ 
Gq. Liti 4. l^ij am} see ac- evidence .l^rd,TJf|^t^Td4f|©b^ 
cord, what is said per Bay- serves. ^ it is saidiinat the 
le^ i< in- a very recent ease ^ "" deia&e ^f tl/^ ^^^^fifiM^> 
Rex y, l^nta^ue. 4 Banw « pwte.t^^.t^jUM;^ 
aiid Cress. 603, as to the " the lessor, and that iftheT 
ceasif^iQfi%bt^bysaliirbl *^-db;tt>,idii btebNtbf^idb 
causey. ^ f^ tho^e .hatches ftre ^ffi^d 

* See p. 61. alite; where * mast also' beiotig^o mm % 
itj^^vsaid, |hat: tb^. t^wiw^ W " h%X^ that mr (H jii<p!fljisftiMr> 
tl^e soil, though, he grant a "which by no n^ans fol- 
separatefishet^yi*^ may' take ' *1oWrf;because,lPfliifie'MI 
** Ihf wa^B," and filso** make ** naeassary £E}t |b^i |>fnrimt> 
" |)rofit of the soil wlien dry." ** of maintaining the nayiga- 
In a woeiit ccMe <HolK« : v. * tion of ^fhe irRer/'th^^il' 
G9ldfinch. J^ Baniw^. and ^dertakers (of..the.;pana(}; 
Crosswell's Rep. 213,) the *^ had a right to place those 
oki^ij8?ahip. ofdbnr batehes/dt' ^ katclitt tfaeire,' - kilSUf^^ 
water sluices ^ fiade on ,tha ^ they might npi be awnefft 
bkiiks'iof'k'baiial #as adj.'^ "^oflhe ^•- "^' 
daced as evid^pe^ of title to 
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grants and also the soil itself^ when the fishery 
has ceased to e^ist by natural causes. Indeed, 
if the law acknowledge a separate fishery as a 
distinct species of property, and rank it amongst 
frafichises difiering essentially both in title and 
estate from an inheritance and title to land, it 
is impossible to admit that the grant in ques- 
tion (which is one only of the many usufructs 
of th^ sea or sea-shore) can include the land 
itself.^ As to prescription, the rule is, that it 
presupposes a grant ; but no other grant can 
be presupposed than such as is tantamount to 
the fishery prescribed for ; and if so, a presup- 
posed grant of a separate fishery cannot rea- 
spnably go further than the actual grant of such 
fishery. 

We will next proceed to consider, in their ^ , , 

^ ^ ' As to other 

order, the several other rights, franchises, and franchiBes of 
uses which arise from, or are claimable in re- 
spect of the sea and sea-shore ; because the 
learned writer, in the treatise* alluded to, in 
order to establish his docrine,— that the sea- 
shore may belong to the subject by '^prescrip- 
tion,'' as well as by charter or grant, — not only 
quotes the private fishery^ but various other 
firanchises, rights, and usufi*ucts, the enjoyment 

' In a case in 1 M. & S. '^ conceive that it might pass 

666, the King y. £Ili8, Bay- *' so much of the soil as is 

ley, J. observes, ** 1 should '* connected with the iishe- 

*' doubt very much if the '^ ry/* As this was a fishery 

«< grant of a fishery would with staked nets, q. Whe- 

** convey the soil, and every ther the right to drive stakes 

*' thing underneath it, as all for that purpose is more 

'^ the minerals, though 1 can than an easement ? 

G 
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of whicb^by a subject, will, as he conclodes^ sap- 
And their giv- port a title to the soil of portions of the sea and 
soil. sea-shore. Lord Hale says, ^* it may not only 

^^ belong to a subject, in gross, which possi- 
bly may suppose a grant before time of me- 
mory, but it may be parcel of a manor/' 
^^ And this'' says he, '^ it is agreed, 5 Reports^ 
^^ 107, Sir H. Constable's case, * and the 



(i 
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* The words of this case 
are these^ " it was resolved 
'* by the whole coart that 
'^ the soil on which the sea 
" flows and ebbs, sc: be- 
'' tween the high and low 
** water mark, fnay be por- 
" eel of the manor of a 
*' subject," and Dyer 326, b, 
is cited as accora. 2 Roll. 
Abr. 170 has also the same 
words. But this doctrine of 
Lord Coke may be freely 
admitted, without admitting 
that '^it may be parcel of 
*' the manor, ' by prescript 
Hon; Lord Coke does not 
in the above resolution, say 
that; the resulutfon in fact 
seems to be directed against 
the doctrine of the civil law 
writers, who hold that there 
can be no ownership in the 
" shore" at all. 

The phrase " parcel of," 
signifies that when the sub- 
ject has the shore, he has it 
as pars totius, — as he holds 
the rest of the lands of the 
manor, — ^and does not in any 
wise release him from prov- 
ing it to be "parcel," by 
the same kind of evidence 
as is required for the title 
to all the other parcels of 
land in the manor. In a 
note to Carter v. Murcot. 
4 Burr. 2165 it is said ** in 



ft 



<i 



'' 1 Sid. 149, prescription 
*' was admitted to be a title 
" to the soil of a river, 
'' within the flux and reflm 
** of the sea, which is a con- 
" sequence from its being 
•' allowed in 5 Co. 107. 2 
'* Roll. Abr. 170 pi. 12, 
*' that it may by prescription 
** be part of a manor." But 
the word prescription is not 
to be found either in the re- 
solution in 5 Co. 107, or in 
2 Roll. Abr. 170 pi. 12. 
In Siderfin the words are, 
*' and in this case it was re- 
peatedly affirmed, and de- 
nied by no one, that the 
" soil of all rivers (cy haut), 
" where there is fluxum et 
" refluxum, is in the King, 
*' and by no means (nemy — ) 
'' in the lords of manors, 
'^ sans prescription" and no 
authority whatever is quoted. 
Callis also quotes Consta- 
ble's case as an authority, 
^* that a subject's manor may 
^' extend to low water mart 
'* by prescription^ See p. 
55. Coke, however, upon 
his own authority, and not 
as giving the resolution of 
the court, — adds, (alluding 
to a case of replevin Fitz. 
Replev. 41.) " on which I 
" observe three things. L 
" That wreck may be 
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*^ Book of 5 E. 3. 3. cited accordingly. And 
according to this waj^ the resolution cited, 
Dy. 3^, to be between Hammond and 
Digges, p. 17 Eliz; — accordingly it was de- 
creed in the Exchequer Chamber, p. 16. 
Car. inter. Attorney-General v. Sir Sam. 
'' Roll, Sir Rd. BuUer, and Sir Thos. Arundell, 
per omnes Barones. And the evidences to 
prove this fact are commonly these ; constant v 
^^ and usual fetching gravel, and seaweed, and 
^^ sea sand between the high water and low 
^^ water mark, and licencing others so to do ; 
^^ enclosing and embanking against the sea, and 
^^ enjoyment of what is so inned ; enjoyment of 
'^ wrecks, happening upon the sands ; present- 
*^ ment and punishment of purprestures there, 
^^ in the court of a manor ; and such like ;" 
and he adds, ^^ it not only may be parcel of a 
*^ manor, but, de facto, it many times is so ; 
^^ nnd perchance it is parcel of almost all such 
** manors as, by prescription, have royal fish, 
*' or wrecks within their manors. For, for 
** the most part, wrecks and royal fish are not, 
^^ and indeeJ cannot be well left above the 
^^ high water ma,rk, unless it be at such extra- 

'* claimed by prescription/* this doctrine^ prescription 

[which is adraittea.] 2. for a lesser thing, a mere 

'^ That forasmuch as, a ship franchise^Tiz. wrecks — gives 

*' cannot be wreck, scil ; title to a greater thing, viz. 

** cast on the land, but be- land^ — and that against the 

** tween the high water and King. Besides^ the conclu- 

'* and low water mark, sion is a non sequitur, for 

** thence it follows that thctt wreck may be cast upon the 

** was parcel of the manor/ shore, and yet belong to one 

q. e. d., for according to who has only the franchise. 

o2 
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^^ ordinary tides as overflow the land : but 

^^ these are perquisites which happen between 

^^ the high water and low water marie ; for the 

sea withdrawing at the ebb^ leaves the wreck 

upon the shore, and also those greater fish 

doc^M* Aat ^' which come under the denomination of royal 

wreck and « figjj^ jJa therefore, that hath wrecks of the 

royal fish ' ' 

raise a pre- <( gea or royal fish, by prescription infra mane- 
ownership in ^^ riuM, it is a fiTcat presumptiou that the shore 

the shore. .. i i . , 

^^ is part of the manor, or otherwise he could 
sir*Hcn?y'" ^' nothavc them. And consonant to this is the 
Neville's case. c€ pleading in Sir Henry Ncvillc's case,5R3.3. 
^^ and RastalPs Entries, 684, transcribed out of 
" the record, M. 14. E. L.Rot. 432, where an 
^* Abbot, prescribing for wreck belonging to his 
^^ manor, doth it in this form : — ^Ipseque et 
omnes praedecessores sui Abbates Monas- 
terii prsedicti, et dominii ejusdem manerii, 
per totum tempus praedictum, hftbuerunt et 
^^ habere consueverunt, rations manerii pi'ae- 
^' dicti, omnimodo bona wreccata super mare, 
^^ et ut wreccum super terram projecta, per 
^^ costeram maris, in quodam loco, ubi mare, 
^' secundum cursum suum pro tempore fluxit 
et refluxit, a quodam loco vocato M. in pa- 
rochia de L. 8&c/' And in the following plea 
an Abbot prescribes to have ^^ Wreccum maris 
infra^ praecinctum manerii, sive dominii sui 
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' Mr. Hargraye, in a note may be of importance tho- 

to Ca Litt. 107, a.n. 115, roughly to understand the 

observes upon this word, phrase infra; or, as accord, 

that on many occasions it m^ to classical style, it 
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^' projectum, et Flotsan maris infra prsecinc- 
" turn manerii deveniens ; quodque prae- 
^^ dictam dolium vini fuit wreccum maris^ per 
mare projectum^ super littus maris apud S, 
infra precinctum manerii sive dominii illius/' 



€C 



We may collect, from the foregoing quota- comments on 
lions/ that the learned writer considers not 
only a separate fishery^ wcars^ stakes, &c. 
but also a right to royal fish^ to wrecks^ to 
flotsan> jetsan^ and ligan^ and lastly, a usage 
to dig and carry away sand^ sea weed^ &c.^ 
or to make embankments and iuclosures of 
portions of the shore, may all be adduced (by 
prescription) in support of a title to the land or 
soil of the shore itself J He does not say that 
i{// these are necessary together: we may infer^ 
indeed^ from his language, that cdl of them are 
iwt necessary to raise an absolute title to the 
ownership of the sea shore itself; but he does 
not inform us whether any one, or more of them 
will suffice^ or which of them is essential. 



o^ght to be intra; and he 
coDstrnes inira quatuor ma- 
ria to mean intra quataor 
maria. In like manner^ in 
the abbot's plea, infra was 
naed for intra, although in- 
fra prsecinctam manerii 
means, according to ordi- 
nary construction, below, 
and not within the precincts 
of the manor. Lord Coke 
uses the word intra, and not 
infra. '< Intra quatuor ma- 



ria," within the four seas; 
'' extra quatuor maria," be^ 
yond the four seas. 260 b. 
Co. sup. Litt. But in his 
third ]nst. 113, he uses the 
phrase *' infra corpus comi- 
tatus" for '' intra corpus co- 
mitatus ;" and in Constable's 
case he uses ''infra prse- 
cinct. manerii" for *' intra." 

' See also Mr. Butler's N. 
to Co. Litt. page 32, ante. 

7 De Jure Maris^ p. 25. 
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Royal fish. 



Now^ with regard to the franchise of royal 
fish, (which are whale, sturgeon, and porpoise,) 
this is reckoned by Blackstone/ inter regalia^ 
and one of the King's ordinary branches of 
revenue, and one of the flowers of the Crown. 
Those fish are claimed on account of ^ their 
^* superior excellence,'' according to Black- 
stone, who vouches for the royal taste, not in 
right of the sea shore, but by royal preroga* 
tive, and from the most remote antiquity. 
Whether thrown on shore, or caught in the 
sea, or on the coast, they are the property of 
the King, not of the catcher, even in a private 
fishery.* 



Wreck. 



In like manner wreck, (when no owner can 
be found,) is part of the King's ordinary re- 
venue, in right of his royal prerogative, and is 
Fiotsaii,&c. a flower of the Crown. So also flotsan, jet- 
san, and ligan, are perquisites of the Crown. 
These royal rights and franchises are not 
claimed by the Crown as part of or appurte- 
nant to the ownership of the sea shore, nor 
enjoyed in virtue of such ownership. They 
belong to the Crown in virtue of the royaJ 
prerogative} They are regarded as ^ nuUius 
hona^ and allotted to the King by the law, for 
want of other ownership. The King might 
grant them, or any one of them, to a subject. 



* Blackstone's Com. vol. i. 
p. 289, 13tked. 

* Black, vol. i, p. 290. 



■ Bracton. 2 Vent 188, 
and 5 Co. 108. Constable'ft 
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without any grant of the shore} So, he 
might grant the wreck to one person, and 
royal fish to another, and the shore itself to a 
third person.^ There are not wanting in- 
stances where lords of manors on the coast are the^ri^h^ 
possessed of, and can prescribe for, both these "ften^are held 
royal franchises, or but one of them, and yet rfght'to iY 
have never had or claimed the ownership of ^^®"' 
the shore itself. 

Wreck or royal fish are no part of the These rights 

"^ \ are no part of 

realty j they may indeed be prescribed for by the realty, 
the lord of the adjacent manor, and may be 
and commonly are attached as franchises to 
the manors on the sea coast; but still they 
are prescribed for on the ground of imme- 
morial usage, or are proved by express grant, 
and are not claimed in right of (ratione) 
the ownership of the sea shore. It is no a grant of so 
wh^re said, nor could it be intended, that a by the King, 

^ ^ , and no more 

mere grant of so many acres oi sea shore, or words, wiU - 
sea bottom from the King, would pass, inclu- wreckf &c. 
siv^y the royal franchises of wreck and royal 
fish ; and yet these might seem to be more rea- 
sonably attached to the shore than the shore at- 
tached to them ; and if the rule ^ accessoHum 
non ducit sed sequitur suum principate^ be 
applicable at all, it were much more reason- 
able to hold that the ownership of the soil is 
evidence of the franchises before mentioned, 
(which, however, it is not,) than that these 

' And see Scraiton t. Browne, ante 14. 
' 6 Mod. R. 149. 
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righted or any of them^ are. proof of titlis to tjb^^. 
shore. It is difGcalt to conceive bow. all or. 
any one of these rights, together or separa^>. 
can confer a different title to a different tbii^>: 
▼iz. the soil. I may obtain the royal fisbi 
from the King^ and wreck from another Qiao, 
to whom the King once granted it^ I may^^ 
prescribe for my title to one^ and produce w, 
express grant of the other, and yet the sq^l q£ 
the shore remain where it was/ I may pre- 
scribe for all these rights, but that is not pre- 
scribing for or proving another right; each, 
right must be supported on its own title ; DQr . 
does it appear why the prescribing fw wreck > 
should confer a title to the soil» more than) 
prescribing for wreck should confer a titlq tq^i 
a separate fishery, or to royal fisb» which' 
clearly it will not do. . . t 



^1 



shore itself. 



wreckimpiies As to the observation that ^ a right to wrecA^ 

egress and re- ^ 

gress to get it» ^< or to roval fish cannot be well had at>QV6{> 

%;t <' Ugh water mark, for the sea witbdminnr 
^^ at the ebb, leaves the wreck or royal fi^ 
** upon the shore, and consequently that he.x 
^' who hath wreck of the sea, w royal fisli,.^ 
'^ by prescription, infra manerium, it is a 
*^ great presumption that the shore is part of 
^' the manor, as otherwise he could not have 
^^ them,*'* — ^it may be replied, that this does 
not seem to be a necessary consequence ; for 
wreck, or royal fish, may clearly be g^ranted, 

* See p. 20 ante. 
* ConataUe's case, 5 Co. cited ante. De Jure Haris> 27. 
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per se^ without the shore ; so far as the shore 
is essential to the enjoyment of the franchise^ 
it will be subject to egress and regress for 
that purpose ;' nor does it appear what should 
prevent the grantee from claiming the wreck, 
or royal fish, although the shore may remain 
with the King; it is not necessary, in order to 
make the grant of wreck perfect, that more 
should be conceded than egress and regress. 

Now, if it be not necessary, that in order 
to enjoy the wreck, the grantee should be 
owner of the soil of the shore, no presumption 
necessarily follows that he is such owner. If 
I have common of pasture upon the waste 
lands of a manor, I must go upon the waste 
for the purpose of pasturing my cattle, and 
yet no presumption of ownership of the soil 
is raised on that account The pleadings in 
Neville's case,' quoted by the learned writer, 
do not set up any title to the shore. Sir H. 
Neville merely claims wreck, ratione manerii, 
i. e. wreck in right o^ or as appurtenant to the 
manor y and passing with the manor into the 
hands of all owners for the time being of the 
manor, but nothing is said as asserting a claim 
to the shore, ratione wrecci. 

The other authority, of the abbot's plea,* 
assumes the wreck and flotsan to be infra^ or T.^® *^*^*'* 

^ ' plea conaider- 

(accordmg to Mr. Hargrave) intra prsecinc- «<*• 

• 6 Mod. R. 142 ' P. 84, ante. • P. 84 ante. 
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tiim maAerii^ and it asserts the ^^ dolium yini^' 
to have been cast ^ super littas maris^ apudS. 
iafra prsecinctum manerii sive dominii illios.'^ 
It may be agreed that the Abbot considered the 
shore^ as within the precincts; although the 
next antecedent is the locus in quo^ viz. S. — 
which locus the plea states to be trnthin the ma- 
nor. But admitting the plea to intend that the 
shore^ as well as the place S.^ was within the 
precincts^ yet he was not prescribing for or 
claiming a title to any thing else but wreck and 
flotsan; and he certainly did not claim or pre- 
scribe for the shore in virtue of his title to the 
wreck. The shore might or might not be his, 
and within the boundary of his manor ; ^ but 
nothing appears to show that it was his he- 
cause the wreck was his; or that his prescrip- 
tion for the wreck was allowed evidence of a 
title to the shore ; the shore was not in dispute 
at all. The form of plea^ in both these cases, 
does not show a title to tibe shore in right of the 
wreck. Nor is it necessary to show a title to 
the shore, in order to prove a title to wreck. 

It is proper here to notice a c^se, which is 
cited at considerable leng*th in the treatise 
ascribed to^ Lord Hale,* and which appears to 
be the only case cited by him from which the 
doctrine now under consideration seems to 
derive any material support. The learned 

' See p. 85 ante. ' See accord, p. 19 ante. 

' De Jure Maris, p. 34. 
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writer quotes it as a case with the decision of 
which he was personally familiar. '* In Scax>^f^^^fyl 
cario. Car. upon the prosecution o{^^^^^^^[^^ 

Sir Sackville Grow^ there was an information 
against Mr. John Smith, farmer of the Lord 
Barclay^ setting forth that the river of the 
Severn was an arm of the sea, flowing and 
reflowing with salt water, and was part of the 
ports of Gloucester and Bristol, and that the 
river had left about 3U0 acres of ground, near 
Skinbridge, and therefore they belonged to " 
the King, by his prerogative. Upon not guilty 
pleaded, the trial was at the Exchequer bar, 
and by a very substantial jury of gentry and 
others of great value. ^ 



« 






Upon the evidence/' proceeds his Lord- 
ship, ^^it did appear, from unquestionable 
^' proof, that Severn, in the place in question, 
^' was an arm of the sea, flowed and reflowed 
with salt water ; was within and part of the 
ports of Bristol and Gloucester ; and that 
'^within time of memory these were lands 
*^ newly gained and inned from the Severn; 
*^ and that the very channel of the river did, 
^' within the time qf memory^ run in that 
^^ very place where the land in question lies ; 
^^ and that the Severn had deserted it, and the 
*^ channel did then run about a mile towards 
'' the west''' 

' In 1 Mod. 106. Hale, '^ there are particular re- 
Ch. J. says, <^ In the Setem '^ straints, as gurgites, &c„ 
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On the other side^ the defendant^ claimiug 
under the title of the Lord Barclay^ alleged 
these matters^ whereupon to ground his de- 
fence^ viz. 

^^ 1st That the barons of Barclay were^ 
from the time of Henry the *2d, owners of the 
great manor of Barclay" 

Q. e. d. ^^ 2d. That the river of the Severn^ usque 

filum aquse^ was^ time out of memory^ parcel 
of that manor." 

^^ 3d. That^ by the constant custom of the 
country, the filum aquae of the river of Severn 
was the common boundary of the manors on 
either side of the river.'* 

*^ When the state of the evidence was 
opened^ it was insisted upon that tte river 
in question was an arm of the sea^ a royal 
river^* and a member of the King's port, 
and therefore lay not in prescription to be 
part of a manor. But the Court overt-uled 
that exception, and admitted that even such 
a river, though it be the King's in point of 
interest^ prima facie, yet it may be by pre^ 

" but the soil belongs to the in some other [dace the Se- 

*' lord on either side^ and a vem is said to be '^ an un- 

9p9ci(tl sort of fishery be- mly riyer," often changing 

longs to him likewise, but its channel. 
'* the common sort of fidiery ^ So of the Thames. See 

« is common to alL" — And Doug. 441. 
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scriptum and usage time out of mind parcel 
of a manor/* 

*^ Thereupon the defendant went to the 
proofs, and insisted upon many badges of pro- 
perty or ownership, as (viz.)" 

« 

^ That tibe lords of the manors adjacent to 
this river, and particularly those of that manor, 
had reyaljish^ taken within the river opposite 
to their manors usque filum aquse/' 

^^ That they had the sole right of salmon 
fi€(hing." 

^^ That they had all wrecks cast between 
high-water and low-water mark/' 

** That the lords of the manors adjacent had 
ancient rocks or fishing places, and wears, or 
such as were of that nature, within the very 
channel/' 

* 4 

^^ That they had from time to time granted, 
these fishing places, some by lease, some by 
copy of court roll, at their several manors, by 
the names of " rocks, ^' wears, statches, bo*- 
raches, putts J^ and that they were constantly 

' These four last are all or- is a natural formatioii in the 

t^dal apparatus for taking river, and, by Lord Coke, is 

the fish, as their names im- said to be '' a deep pit of 

port. Garges, which is some- ^* water, a gors, or guife, 

times translated ^' weare," ** and consisteth of water 
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erffoyedy and rent paid by those copyholders 
and leaseholders'' 



a 



That by common tradition and reputation 
the manors on either side Severn were bounded 
one against another by the 'filum aquee^ and 
divers ancient depositions produced, wherein 
it was accordingly sworn by very many an- 
cient witnesses/' 



'^ That the increases happening by the relic- 
tion of the river were constantly enjoyed by 
the lords adjacent/^ 



<i 



and LAND, and by that 
^* name the soil shall pass." 
Co. Litt. 5 b. He takes no 
notice of "weares/* as a 
fishery, nor of the other 
words in the text. Callis, 
255, 6. tells ns, that the " ki- 
delli,*' mentioned in Mag^a 
,Charta,.are ''weares/' and 
yet, by stai 25 Edw. 3, c. 4. 
" all mills, weaves, stanks, 
'^ stakes, and kiddeis which 
" were set in the time of 
^' King Edward, (grandfa- 
<'ther of Edw. 3d), and 
" after, whereby ships and 
boats were disturbed, should 
be pulled dotun/* In stat. 
12 Henry 4th, weares and 
fishgarths are mentioned to- 
gether as nuisances, and in 
a case Benedict Hall v. 
Mason, quoted by Callis, 
252, a weare and nshg^ard 
are put together, and men- 
tioned as '^ having been let* 

ten by the late Queen 



<( 



t( 



€< 



" (Eliz.)at yearly rents, with 
'^ the profits of fishing." 
This weare, n^hich was stated 
to hare been boilt of tinker 
and stone^ was demolished 
as a nuisance. According 
to Plowd. 154, "by the 
'^ g^ant of a pool, the soil 
**'and wear shall pass, be- 
** cause it is included in the 
word ; for by one book a 
formedon lies de gurgiie,'* 
Here the "soiT' and '*wear" 
are distinguished.* Ld.Coke, 
however, translates '* stag'^ 
num, a pool," and '* gurges, 
a deep pit of water," l>at 
says nothing of the weare, 
which, in fact, may be con- 
structed in a marsh or lake, 
stagnum (pool), gurges (pit 
of water), or in the river 
course, or on the sea-shore. 
So, the word ^ sea-grounds*' 
will, it seems, pass a portion 
of sea-shore.— ^Scratton'>v« 
Brown, nb. sup. 



• Co. Litt. 6. 
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^^ These/' says the ieamed writer, ' ^^ and 
^^ many other badges, were opened, and were 
^^ most effectually made good by most authen- 
^^ tical evidences and witnesses. But before 
^^ the defendant had gone through one half 
*^ of his evidence, the Court, and the King's 
*^ Attorney General, Sir John Banks, and the 
'^ rest of the King's Counsel, were so well 
^^ satisfied with the defendant's title, that 
^^ they moved the defendant to consent to 
^' withdraw a juror> which, though he were 
^* very unwilling, yet, at the earnest desire 
^^ of the Court and the King's Counsel, he 

did agree thereunto. So that matter rested 

in peace, and the landis, being of the yearly 
^^ value of ^200 and better, are enjoyed by 
'^ the Lord Barclay and his farmers, quietly, 
^* and without the least pretence of question, 

to this day.'' 



ft 



6C 



By this report of the case it is made to ap- comments on 
pear, that the Court declared that the soil of BaroMofBM^ 
such a river, (i. e. the Severn, a tide river and®^*^' 
arm of the sea,) may, hy prescription and usage 
time out of mind, be parcel of a manor. No 
grant whatever of the soil of the river to the 
Barons, appears to have been produced on the 
trial. The great manor of Barclay, as it would 
seem, was admitted to belong to the Barons ; 
the title to the manor, therefore, was not dis- 
puted : the true question was, whether such 
manor comprised or included within its limits 
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the soil of the river or not. Now thi$ was a 
mere qaestion of boundaries of a maaor^ the 
ownership of which was not disputed. This 
manor was asserted to extend usque filufii^ 
aqtuB ; and whether it did or did not ex^4 
so far^ was the question. Two distinct kinds 
of evidence were adduced ta prove a. tide. to 
the soil; the first kind was that which baa 
been just now controverted; viz». that the 
Barons^ owners of the manor, had immetio* 
rially eiyoyed the franchises aud libentiea.qf 
wreck, royal fish, and separate fisherie$» by\ 
wears, borachias, Slc. The ot^ier kind ^; of 
evidence was such . as has^ in lat^r (iffiefr 
been admitted to support . titles to is^^p^ 
estates ; viz. copyhold grants,^ lease^i Mwdl 
taking rent, &c.^ surveys, records,, i^m^f^^ 
and evidence of old witnesses^ a^d 49$]«|i|* 
depositions to the boundaries of the iQawMr/^ 
These, in the absence of the gnsl^u9^ 
admitted as evidence of boundfries ibo.^f^str; 
land estate. But mere reputation^ . qr .^js^"- 
mon tradition, will not alone, it is. conoQiFiBkd^' 
be sufiicient to support a title to.the jke^iifii^f- 
So, perhaps, the evideiice to the. ^^^f^W i^ 

"^ See 2 T. R. 53. 4 T. R. qoeitian, as to whkt kUd i!$ 

514. 669. 10 East, 206. evidence shall be admitted 

14 East, 331, u. 2 Roll, to prove the '' boundaries of 

ab. 186. pi. 5. a manor/' of Ihdi a ^afti- 

^ 1, Maule & Sel. 81. cular elose.ii pait iff mi 

& 687, 689. Doe v. Thomas, estate, appear 3^ t&'be^Oy 

14 East, 323. settled. Se&dscy PfaM^I 

See p. 4Sl ante, and the Evidenoe^ voL i |>. S49«m* 



»eep. 
toAi 



cases to Appepdiic in Feake 's 25 1 . 
Evid. 30. Nor does the 
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the Coniitryy as to boundaries, " affecting a 
whole^ district of manors/' may have been good 
evidence in this case.® The custom, however, 
of one manor is not evidence of the custom 
ofamther.^^ 






It 11^ admitted, that a man may be owner of a 
definite tract of sea, or river, if it be capable of 
demarcation; but yet the required evidence of 
the boanda^ line,* whether of old terra firma^ 
or of laiud covered with water, is legally and 
techaically stricter than when an easement is 
daimed by prescription, founded on usage. If 
it fce tulmitted, (as it was in the principal case,) 
t^t a man is owner of the Great Manor of B, 
^ImIi oaanor must have its boundaries and limits, 
boA on the land side and on the water ; and 
9<^MlDpeitent for me to prove, by evidence, 
tliOM' limits, and witnesses are in such case 
admismble evidence. Lord Hale tells us, 
(oap.*6.) •^'TTiat the shore may not only be 
^'^pfarcd (rf a manor, but also of a vill or pa- 
^>^ risk; and the evidence for that will be, 
^ ^Mtm! ')ier(mhulationSy common reputations^ 
^ttfttwn m£tes arid divisions j and the like J* 
Now aU this is evidence to boundaries; but 

Kf '■ • • 

•'* it, hbuk & Sel. i662, appropriated portions of 

per Ld. Elfenboroi^. snore, or sea-grounds ; and 

ti0.^f8om«r8etT. France^ these *' beacons'' are evi- 

lfilii^i*458,4aid cases cited dences of boundaries. See 



r's £t. 162* Scratton v. Brown ub. sup. 

' it is the practice to ' But see p. 42, ante. 



^' beacon out" the limits of 
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^ wreck' or ^ a fishery' is no evidence to boun- 
daries.'' 

The evidence ought to establish such acts^ 
on the part of the claimant and his ancestors^ 
as far back as the statutes of limitation re- 
quire^ as are in their nature the most effectual 
for acquiring and retaining the possession of 
the land. These acts must be 00 initdlu, 
having for their express and manifest object 
the seisin and possession of it. These - acts 
must also have been continued for the tine 
required by the statutes of limitation. At the 
time the foregoing case was tried, the ancient 
time of Richard I. was the period of limitation, 
and it is expressly stated, that tiie Barons 
of Barclay had held the manor from the titte 
of Richard I., nor was this controverted^ 
The evidence went to prove that, daring all 
the time they were lords of the maiior> : the 
Barons had made a series of oopyhohl grants 
of various portions of the disputed soil^- and 
leases also, which were overt acts* of owner- 
ship ; and the evidence as to boundaries went 
as fer back as living testimony could go. 

We are not informed what part of the evi- 
dence adduced in this case prevailed most 
with the Court ; we know which would do so 
in a case of inland title at the present day ; 



S Q. 



See accord^ Rogers, and 309 ; and see 5 T. R. 412. 
others^ v. Allen^ 1 Camp. 
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and our object is, to separate from ttis mass 
of evidence that which was valid from that 
which was not. 

This case^ indeed^ presents a precedent for 
those to follow^ who^ without a grants have to 
make good asimilar claim; for every kind of evi- 
dence (except the ^^ taking sand'') which could 
give colour of title to the soil was amassed upon 
the trial ; but it does not inform us whether all 
this evidence was necessary, or if not all, what 
part of it was essential in establishing the title 
to the bed of the river.* In other cases, there- 
fore, where but one, two, or three of these 
proofs are adduced, we are left to the prin- 
ciples of the common law to determine whe- 
ther such proof be legal evidence or not ; as, 
for instance, whether wreck, or royal fish, (and 
on the sea-coasts these are the most common 
attributes of manors), will alone, without more 
substantial evidence, support a title to the 
sea-shore, or to soil under the sea. 



With regard to terra firma, there is no Nature of the 
difficulty as to the nature of the acts required to^wetiSe to 
to testify seizin and possession. These are ®™ ™** 
such as occupation, and taking possession or 
seizin, inclosing, letting' and taking rent, cul- 
tivating and making profit of the soil, land- 

^ But see Lord Ellenbo- 1 m & S. 662. 
rough's comments on this ' But see Tyrwhitt v. 
case in the King v. Ellis. Wynn, 2 Barn. & Aid. 554. 

h2 
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inarks> perambulations^ and other acts which 
savour of otvnership, i, e. which common sense 
acknowledges as acts of appropriation and 
occupation, and which naturally flow from conr 
tinned and exclusive possession; and these 
acts must have continued for the period re-* 
quired by the statutes of limitation. » 

It may be a question what other acts, be-^ 
sides those just noticed, shall be said to attesjb 
an appropriation and personal possession of the 
soil under the water, in a tract of sea or sea- 
shore, whilst it continues sea or sea-shore. 

There must be something in the acts them- 
selves evidencing the *^ animus habendi, pos- 
^^ sidendi, et appropriandi,'' — not the usufnict 
of the water merely, — but of the soil itseif 
ufider it. The acts of ownership must not he 
more appropriate to the water than to tk^ 
land. They ought to savour of the land its«4f, 
and be the natural result of the persoifial atid 
exclusive occupation of the soil itself. Th^ 
animus piscandi, or wreccum capiendi, is liot 
animus solum appropriandi. Acts of fishingV 
continually used, do at last establish a riffkt 
to fish in future; and this is embodied by 
our law into a ^ fishery,'^ a technical and dis- 
tinct species of property and ownership. Why 
should those acts go further? That which 
those acts savoured most of they were allowed 
to give a title to, viz. a fishery ; and by the 
same reasoning, that only which savoured 



such as d^gingfor Sandy S^c. on the Shore. 101 

most of the soil^ ought to give a title to that 
soil ; that which savours most of one kind of 
property and ownership, can hardly be said 
to savour most of another kind of property 
and ownership. The usufruct of the water 
vanishes with the water/ and where bolh 
usufruct and water are gone, it seems singular 
to construe such usufructuary right, now no 
more, into proof of a new species of ownership 
in the land, and that in derogation and to the 
ousting of the King's original property in such 
land. 



With regard to the ^^ constant and usual Digging for 

ri 1 /• 1 1-1 sand, &c. 

fetching of sea-sand, sea-weed, and gravel, 
between the high-water ^nd low-water mark, 
and licensing others so to do ; and embanking 
against the sea, and enjoyment of what is so 
inned ;" these^ it must be admitted, are all 
acts likely to be done by the owner of the soil ; 
fmd they afford colour, that he who does these 
acts is such owner : but these acts may be 
usurpations or intrusions on the^King^s owner- 
ship, and prima facie are so. 

As to the right of digging for sand, the au- 
thorities show that this may, and often does 
exist, without conferring any title whatever 
to the land ; for similar rights are exercised 
by the tenants in the wastes of a lord's 
manor, and yet the tenants have no title 

* See 4 Rep. 88. and Co. Litt. 4. b. 

h3 
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to the soil ; but such rights are mere profits 
h prendre. 

A custom to dig sand or sea-weed is anat- 
agous to the customary right of digging turf^ 
or brick earthy or sand^ or coal^ or minerals, 
in the waste lands of a manor^ by the cus- 
tomary tenants. Such custom is good^ but 
it does not raise any title to the land ; it is a 
mere usufructuary liberty, or right of com- 
monage in the lord^s waste, supported by 
express grant, or by usage and prescription. 
It further appears, that a single individual 
. may possess similar rights, exclusive of all 
others, in alieno sohJ But if this be so, 
then it would seem that a custom (local at 
least) to dig sand or sea-weed in the great 
waste of the shore might be prescribed for, 
(as in the analogous cases,) without its oon- 
statnte of 7 fcrring a title to the shore itself. The sta- 
in VaTour oftute of 7 James I. ch. 18. after reciting or 
on the shore taking noticc that, *' Whereas the sea-sand, 
CornwS."* ^^ by long trial and experience, hatii been 
" found to be very profitable for the bettering 

^ ^ If a man grant to an- '^ such a day, hereby the 

** other to dig turves in his '^ oumer of the ami shall be 

** land, and to carry them at ^ excluded to pasture or feed 

*^ his will and pleasure, the ^ there : so he may prescribe 

^ land shall not pass, be- ^ to have separalem pagtu- 

'* cause but part of the profit ^ ram, or aeparalem piscO' 

^ is given." Co. Litt. 4. b. .^ riam, and exclude the 

So ^ If a man prescribe or ^ owner of the soil from pas- 

^ allege a custom to have ** turing or fishing there." 

^ and enjoy solam vesturam Co. Litt. 122. a. 
^ terrte, from such a day to 



being Evidence of the Title to the Shore. 103 

*' of land, and especially for the increase of 
^^ com and tillage within the counties of Devon 
^^ and Cornwall^ where the most part of the in- 
^^ habitants have not commonly used any other 
^^ manure for the bettering of their arable 
'^ grounds and pastures; notwithstanding di- 
*' vers having lands adjoining to the sea-coast 
^' there^ have of late interrupted the bargemen 
^^ and such others as have used of their y>-ee 
'^ wills and pleoMires to fetch the said sea- 
^^ sand^ to take the same under the full sea^ 
^* mark, as they have heretofore used to do, 
^^ unless they make composition with them at 
^^ such rates as they themselves set down^ 
^^ though they have very small or no damage 
^^ or loss thereby^ to the great decay and hin- 
^^ derance of husbandry and tillage, within the 
^^ said counties ;'' — enacts — ^' That it shall 
** and may be lawful to, and for all persons 
** whatsoever resident and dwelling within the 
^^ said counties of Devon and Cornwall, to 
'' fetch and take sea-sand at all places un- 
*^ der the full sea-mark, where the same is or 
^^ shall be cast by the sea, for the bettering of 
^^ their land, and for the increase of com and 
^' tillage, at their wills and pleasures. II. 
*^ And that it shall and may be also lawful to 
^^ and for all bargemen and boatmen, and all 
^^ other carriers of sea-sand of the said coun- 
** ties, that shall fetch or take sand as aforesaid, 
'' to land and cast out of their boats ^nd barges 
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^^ such sand as they shall so fetch or take at 
*^^ $7/ch places as sand hath at any time within 
^^ the space of fifty years last past been used 
'' by such bargemen and boatm^i to be landed 
^^ and cast ; and also to fetch and carry the 
'^ same by and through such ways as now 
" be and by the space of twenty years last past 
^^ have been used for the carrying and fetching^ 
^^ thereof, paying for the taking, casting out 
** and landing of every barge-load, boat-load, 
^^ or sack of the said sand upon the grounds of 
^^ any. many such duties as heretofore, within 
" the said time of fifty years, have been used 
^^ and accustomed to be paid for the same, and 
^' for passage by and through the said ways^ 
^^ such duties as have nsually been pjiid by the 
" space of twenty years, and in such manner 
" and form as the same, within the said seve- 
" ral times, have respectively been used and 
^^ accustomed to be paid. And in such places 
" where certain usual duties have not been 
^^ paid, but uncertain compositions have from 
^^ time to time been made by agreement with 
^^ the owner of the soil there, tb yield such 
^^ reasonable compositions as, by agreement 
^^ with the said owners, shall from time to time 
" be made/' 

This statute raises an inference against the 
presumption that the mere digging of sand, 8cc. 
may entitle either lords of manors or others to 
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the soil of flie sea-shore : for, by this statute. Commenta on 

^ ^ J ^ the statute. 

the sea-shore^ throughout two of the largest tna- 
ritime counties in England^ is declared to be^ 
and to have been heretofore commonly open to 
the spades and mattocks of all the inhabitants 
of those large counties. Now, if the lords of 
manors were actually entitled to the sea-shore 
in this district, the statute was unusually ar* 
bitrary, even in that arbitrary reign. But the 
statute does not takef notice of any ownership 
of the lords of the manors ; it states these 
lords, or rather ^^ owners of lands adjoining,'' to 
hare interrapted bargemen and others as had 
used, of their free wills and pleasures, to fetch 
sea-sand, and take the saine under the full 
sea-mark, as they had theretofore used to do';^ 
and without noticing or regarding any owtier- 



8 Lord Hale, (p. 26.) draws *' of the inhabitants had not 

the following inference from ** comnwrdy used any other ;" 

the statute. He says, " This and *' that they had been of 

(the shore) may belong to ** late prevented from doing 



it 
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a subject. The statute^ 7 ^ what they had been used 

James, cap- 18, supposeth ^ to do at their free wiUs 

it, for it provides that those ^ and pleasures/' and ^ what 

** of Devon and Cornwall " they had heretofore used 

" may fetch sea-sand^ for the " to do.'* So that it appears 

*' bearing of their lands, by the statute that they coti^ 

'^ and shall not be hindered do so formerly. The statute 

'^ by those who have their is directed mainly against 

" lands adjoining the sea- the owners of '^ lands adjoin- 

*' coast J which appears by '^ ing to the coast y^ and no 

** the statute, they could not sound inference is afibrded 

''formerly,^ But the words by it, against the King^ in 

ofthe statute, expressly state, favour of the right of the 

'* That by long^'o/oncf ex- lords of manors of Devon 

^ perience it had been pro- and Cornwall to the sea- 

** fitable for the bettering of shore. 
^ land ;'* and that ^ most part 
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ship of the lords or others Id the shore, enacts 
that all persons in the said counties should be 
at liberty, as theretofore^ to take sea-sand at 
all places under the full sea-mark. 

In the case of Bagott v. Orr' it was dis- 
puted at the bar^ whether this statute was 
merely declaratory of the general right of the 
subject throughout the coasts of England, or 
an enacting of a special and peculiar privi- 
lege for the men of Devon and Cornwall, but 
the Court gave no opinion on the point. There 
was nothing in the privilege or benefit itself 
which peculiarly applied to the inhabitants of 
those counties ; it was equally likely to be 
claimed and used in Sussex or Norfolk, and 
probably, had the other maritime counties 
poade the same complaint of prevention, the 
same remedy would have been obtained. It 
is a right which is most likely to have grown 
up and been exercised in all maritime districts, 
immemorially, in like manner as the free 
fishery has been enjoyed. There are other 
instances where general rights have been con- 
firmed to particular places, by special statute. 

At all events, it is certain, fi-om the fore- 
going statute, that such right to dig, &c. may 
be claimed and enjoyed by thousands who 
have no ownership in the soil itself; and it 
also appears that one person may enjoy such 

9 2 Boss, and Pul. 472. 
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right exclusive of all others, even of the ad- 
mitted owner of the soil himself; and, if so, 
then such right exercised in the shore^ does 
not necessarily involve title to such shore. In 
Devon and Cornwall an exclusive right to dig 
sand or weed on the shore, or to license others 
so to do, cannot now be set up by lords of 
manors; nor do the men of those counties stand 
in need of any licence other than the statute. 

Admitting that an exclusive right of digging 
sand, &c. on the shore, may be exercised by 
some lords of manors ; still it is necessary to 
prove such right, in the first instance, if it is 
to be used as a ground of title to the shore. 
Such right can only be proved two manner 
of ways — 1st. By express grant exclusively As to an ex- 

press Krsmt ot 

to dig, &c. 2nd. By prescription or custom, right to dig 
Now, if we take a manor extending along 
several miles of sea-shore, such shore belong- 
ing clearly to the King, and he, by express 
grant, give to the lord of the manor a right 
to dig sea-sand, without more words, it would 
be strange to construe this into a grant of 
the whole of these several miles of sea-shore ; 
and, if so, it would be still more strange to 
construe a prescriptive right or custom, (i. e. 
one grown up by usage and encroachment,) 
more liberally than the Kingi^s express grants, 
and beyond the terras even of the prescrip- 
tion. Every argument, indeed, which has 
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Prescription been already applied to a several fishery, will 

ought not to J rr j^ 

have larger equally apply to an exclusive privilege of 

rHif <liS^°f »»"<}' ^ »h''' ^bat prescription for a 
prescribed for mere liberty, profit, or privilege, is iio title 

to land. The shore may be subject to a 
general or to a local right, claimed by others 
than the Owners of the soil, of digging shells 
or sand, as well as to a right of fishing, or it 
may not be so subject ; if no such general or 
local custom can be established, the owner- 
ship of the soil, — whether vested in the King, 
or in a subject by grant firom him, -^is entire ; 
but if such custom or usage be established, 
then one usufi-uct of the ownership, and no 
more, is detracted from it. 

The lord of a inanor claiming such profit 
a prendre out of the shore, might be con- 
sidered in the same situation, in regard to the 
King, his lord paramount, as a copyhold 
tenant is in regard to the lord of the waste 
of a manor ; and therefore, it is conceived, 
the right to dig gravel, &€. may' exist as 
privilege in the lord, witholit carrying the 
ownership of tbe soil, as well as in a copy- 
holder or' freeholder without carrying the soil. 
If indeed such right were prescribed for by 
the lord, as a profit d^ prendre in the shore, 
the title to the soil of the shore would seem to 
be excluded by the very terms ; for the owner- 
ship of the land is more thian a mere privilege, 
or usage, or profit it prendre. 



and Embanking givmg Title to the Shore. 109 

With regard to the acts of the lord of a Embanking 
manor^ or other owner of the old adjoining dence of title 
terra firma^ in ^^ embanking'^ against the sea 
or a tide river^ and enjoying what is so inned, 
and making grants to do the same^ it is im- 
possible^ it must be owned^ to construe this 
into a mere profit h prendre^ like the digging 
for gravel, &c. ; for it is a positive and ex- 
clusive entry upon and taking possession 
of the land. Where no grant to the lord 
exists, such an act is an *^ intrusion^' upon 
the King's prima facie title ; and looking at 
such act per se, it would seem singular to 
construe an intrusion upon one piece of 
another man's land into evidence of a right 
to seize upon other parts of it, and even into 
evidence of title to that which has not yet 
been, but is liable to be intruded upon. 

But, in point of fact, the question, in this 
case, would seem to be one of boundaries. 
The title to the adjacent terra firma being 
admitted to belong^to the claimant, iiie inquiry 
is directed to the boundary-line sea- ward. 
Acts of ownership down to the low- water 
mark are admissible evidence to carry the 
boundary-line so far. The law has fixed the 
high-water mark as the boundary, unless the 
contrary be shewn ; but the contrary may be 
shewn. 

Thus if a series of ^* intakings,'' by the lord 
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of the manor and his predecesaors^ or their 
grantees^ should be proved, and although 
anciently and frequently exercised and repeat- 
ed^ should have been uniformly acquiesced in 
by the crown ; — and such intakings and grants 
should be regularly entered upon the court 
rolls of the manor, (accompanied by the juris- 
diction of ^^ presentment and punishment of j92<r- 
^' presture^*^ i. e. of inclosures attempted by 
others), a presumption is said to arise in favour 
of the lord 8 title to the whole shore, down to 
hw-water mark, — in proportion as these evi- 
dences are numerous, extensive, and un- 
equivocal. These acts assert and involve 
the whole seizin and ownership, and not one 
profit only, like sand-digging. A presump- 
tion, therefore, if made at all, must confer 
a title akin to that involved or assumed by the 
acts on which it is raised. The seizin of the 
rest of the shore shall, it is said, be presumed 
from the repeated seizin taken of specific 
parts ; so as to carry the boundary-line from 
that which bounds the terra firma, to that 
which bounds the shore. In such case, it is 
not the lapse of time which raises the pre- 
sumption, but the acts of the party, and the 
acquiescence of the prima facie owner. 

' Query, whether the owsership of the shore. Pur- 
proof of jurisdiction to pre- prestures are unlawful in- 
sent and punish purprestures closures^ and the right to put 
on the shore, in the Lord's down and punish them^ seems 
Court, may not be deemed strong evidence of owner- 
very decisive evidence of ship in the locus in quo. 
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It mighty perhaps^ be thought that these 
intakings'^ should be left to their own li- 
mits, aud to stand or fall by their several 
titles^ without adding the whole shore to them. 
For the principle which dictates these kind 
of presumptions is^ the quieting possessions, — 
a principle not very applicable to the case in 
question, where a large extent of shore, never 
yet reduced to possession, but daily under 
the dominion of the sea^ is thus presumed to 
belong to him who has neither possession nor 
grant to plead. But it appears^ that this kind 
of evidence in regard to boundaries is ad- 
mitted in some cases of inland title^ as well 
as in titles to the sea-shore. 

The recent case of HoUis v. Goldfinch* turns 
partly upon this point. It was there con- 
tended^ that certain acts of ownership exer- 
cised by proprietors of canal shares on other 
parts of the bank of the canal, were evidence 
of ownership of a particular spot in question* 
The Court, indeed^ there held, *^ that the 
plaintiff was not " at liberty to go into evi- 
^^ dence of the exercise of acts of ownership 
^^ on other parts of the bank, but ought to 
^^ have been confined to evidence of acts done 
"on the particular spot in question,'^ See 
also Tyrwhitt v. Wynn, 2 B. & Aid, 5B4. 
But Mr. Justice Bayley's comment, in HolHsv. 

3 Hollis y. Goldfincli, 1 Barn, and Cress. 205. 
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Qold&nehf on another base (Stanley v. White, 
14 East^ 332)^ would fieem to draw a distinction 
as to the Cases in which such evidence aliunde 
shall or shall not be admitted. ^^ In all those 
'^ oases/' observes the learned Judge^ (Bayley,) 
«' where evidence of acts done in one spot 
^^ have been held admissible^ in order to show 
^' a Fight in another spot^ a reasonable proba* 
^^ bility has been previously made out^ that the 
" whole land had been formerly in One owner, 
** and bad been all subject to one and th^ 
^^ same burden. The decided cases proceed 
^^ on the ground of unity of ownership or cha- 
^^ racier between the spot in question^ and 
<' other places with respect to which the 
*^ acts of ownership given in evidence are 
'^ adduced. Now> in the present case> there 
was no such unity of ownership or character 
established^ for the acts q/* ownership are 
*' exercised on different parts of a bank of a 
new cut whichy in all prob€UfiUfy, passed 
through the lands qf many d^erent per- 
sons.'' Mr. Justice Best also said, '' The 
question between the parties in this case 
was, to whom the right of soil in the bank 
bdontged? Now liow was that question 
to be decided? In the first place by title 
** deeds, which must clearly relate to the hcus 
^* in quOy or no inference whatever can be 
^* drawn from them. If tide deeds cannot be 
** produced, the next best evkleiice is pos- 
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'^ session ; but then it will be the possession 
^^ of the locus in quo. In this case there was 
'^ no evidencie of possession. The only other 
" evidence must be acts of ownership : ^ now 
*^ acts of ownership can only prove that which 
^' would be better proved by title deeds or 
possession. Acts of ownership^ when sub- 
mitted to, are analogous to admissions or 
declarations by the party submitting to them^ 
^^ that the party exercising them has a right so 
** to do, and that he is therefore the owner of 
'^ the property upon which they are exerciised. 
^^ The declaration of A^ who is in possession 
** of land, that B is the owner of that land, is 
^^ evidence in favour of B and against A, as 
^^ to that particular portion of land ; but it is 
^' no evidence that B is the owner of the ad- 
^* joining land, which is occupied , by another 
'' person, unless, indeed, A and the holders 
*^ of the adjoining land all held by one and 
*^ the same title* Generally speaking, there- 
f^ fore, acts of ownership submitted to by the 
'^ holders. of one portion of land cannot be 
^^ any evidence that the person exercising 

' i. e. Acts of ownership lib. 2. cap. 2. — " Usus'' et 

manifesting the animus pos- '* occupatio *' are not the 

sidendi, of the locus itself, same^ as profits a prendre 

and not a mere animus oi show; — the '^usus/' if it 

taking or usino^ some one have the import of '^occu- 

particular profit, or ease- patio" or ''possessio," must 

ment. Actu extemo opus imply the usufruct in an ab- 

est, unde occupatio potest solute exclusive sense, 
intelligi. Seld. Mar. Glaa. 
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*^ them has any right to the adjoining land. 
" Besides^ one landholder mighty from good- 
^' nature or other causes^ permit acts which 
^' others would refuse ; or he might lose his 
*' rights by negligence. It wonld be ex* 
** tremely hard^ therefore, to construe the im- 
plied acknowledgment, arising from acts of 
ownership^xercised over the lands of A, to 
" be received as evidence of an acknowledg- 
" ment of a similar right over the land of B, 
** who has never submitted to any acts of the 
*^ kind."* The above doctrine of the learned 
Judge (Bayley) seems to apply strongly to the 
acts of ownership alluded to in the shore of a 
manor ; and it may be concluded that embank- 
ments, and intakings of portions of the shore, 
immemorially, repeatedly, and uninterruptedly 
exercised by the lord, or his grantees, will 
establish a presumption in favour of the lord, 
Th« King's agaiust the Crown. But it is not to be for- 

granto con- i xt- 

strued stricto gotten, that as the King's grants are always 

Jure. o o 

construed strictly, so presumptions of this 
kind are only to be admitted against the 
Crown on strong evidence, more especially in 
a case in which public utility sides with the 
Crown, as, indeed, is always assumed. 



Conclusion jf ^j^g^j \^^ Jj^^q urged be well founded, 

that none of o -^ 
the before- 
mentioned 4See also 14 Est, 332. 1 Maulc&Sclw.77. 1 Taunt. 208. 
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the conclusion to be drawn is^ — that neither a franchises or 
fishery, nor a right to wreck, nor the franchise shore win 
of royal fish, nor, perhaps, the usage or cus- Sewii.^ 
torn of digging of sea-weed, shells, or sand, 
ought to support a claim to the actual freehold 
and ownership of the soil of any tract of sea, 
or sea-shore, bounding a manor, — so long as 
it retains the character of sea-shore, — where 
presumption arising from the more decisive 
ac^s of ownership of intaking and granting the 
soil itself> and the presentment and punish- 
ment of purprestures are wanting. AH such 
franchises and liberties are distinct from the 
ownership of the soil, both in essence, in title, 
and in technical character; and the enjoy- 
ment of such rights does not, by any necessary 
presumption, involve the seizin and ownership 
of the soil in which they are exercised. And 
if this be not the case, between subject and 
subject, a fortiori it ought not to be against 
the King's ownership and title. 

. It may be here also noted, that Lord Hale 
himself, in one part of his work, (see Jure 
MarijSf, p. 108) lays it down as law, that 
custom '^ cannot entitle the subject to relicted 
" lands, or make such lands part of a manor.'' 
If so, it may, perhaps, be reasonably con- 
tended, that the enjoyment of mere customary 
privileges in the shore cannot ^^ entitle the 
^* subject to the lands of such shore, or make 
^^ such lands part of the manor." 

i2 
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Impolicy of Neither would there seem to be better 

favouring in- , , /• i- 

dividual ffrouuQ m Doint of policy than at law 

minims tft tJiP K 9- 

seashore for thus taking, by means of presumption 

aGraiust the 

King's rights, aloue^ the Ownership of the sea-skore 
from the King^ and transferring it to indivi- 
duals^ whose private gains and petty profits 
may create frequent public inconvenience 
and illiberal extortion. In a commercial coun* 
try, such as England^ the free and unre- 
stricted use of the sea-shore is of national 
importance^ and no encouragement ought to 
be given to claims which have a tendency nota- 
terially tointerfere with the national welfere, 
and they ought therefore to be treated stricto 
jure. 



Civil law doc- 
trine as to 
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It is well known^ that by the Roman law 

th^°rhore!°^ the sea-shore was common to all, and incar 

pable of ownership, even in the Emperor, 

*^ Littorum quoque usus publicus est jure 

gentium, sicut et ipsius maris ; — proprieias 

autem eorum potest intelligi nullius esse} 

*' sed ejusdem juris esse, cujus et mare et quae 

'^ subjacet mari, terra vel arena/' ® So al^o, 

Grotius'' holds, that a m^n cannot have spy 

property in the shores and sands of the sea \ 

these are all incapable 9f improvement, and 

can only be exhausted by the only uses to 

which they can be applied ; viz. of supplying 

^ Inst. lib. 2tit. 1* sec. 5 lib. ii. sect. % c. 3. 
7 Grot, de Jur. Bell, ac Pac. 
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fish and sand. And even our own early law- 
writers did not hesitate to hold nearly the 
same doctrine as part of our own law. ^' Na- 
*^ turali vero jure," says Bracton,® ^^ communia Bracton's 
^' sunt omnia haec, — aqua profluens, aer et ^ "°^* 
" mare^ et littora maris, quasi maris acces- 
^^ soria. Nemo enim ad littora maris accedere 
^' prohibetur, dum tamen a viliis et sedificiis 
" abstineat^ quia littora sunt de jure gentium 
^^ communia, sicut et mare.'' But he does not 
add the remainder of the sentence from the 
civil law, viz. ^ proprietas autem eorum potest 
" intelligi nullius esse," — by which it may be 
inferred, that he did not mean to denv that 
the '* ownerships* (such as it was) rested with ' 
the King, asserting only that the ^ ustis** was 
common to all, as that of the sea was ; — and 
so far he will be found essentially right ; — for 
the uses to which the sea is applicable^ and 
also common to all> are ^^ navigation'' and 
^^ fishing," — and for these uses the shore is 
acknowledged to be equally applicable and 
common. Other common uses of the shore 
have been of late claimed on behalf of the 
public^ viz. for the purpose of bathing in the 
sea,** and for digging and carrying away sand, 
shells, stones, and weed, for agricultural and 
building purposes.*® The value and utility of 



• Bracton, Ub. ii. fol. 7. »° Bagott v. Orr, 1 Bass, 

sect. 5. & Pul. 472. See these cases 

' Blundell v. Catterall, fully considered hereafter. 
5Jac.& Walk. 268. 
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these rights to the public^ entitle them to the 
fullest consideration before the law is to be 
deemed settled against these enjoyments. 
It might seem most desirable that the shore 
should remain vested in the King^ whose 
policy it would be to leave it open to his sub- 
jects for useful purposes^ and to be, as it 
were, the trustee thereof for the public use 
and benefit. 



Alienation of 



There was a time when the Crown could 
^roMbited^* grant away to the subject the royal demesnes 
and landed possessions at pleasure ; but now, 
by statute law,^ such royal grants are prohi- 
bited, and the Crown lands cannot be so 
aliened. So much, therefore, of the sea-shore 
as has not been actually aliened by grant, and 
bestowed on lords of manors and other sub- 
jects, still remains vested in the Crown, inca- 
pable of alienation. A King of England can- 
riot be insensible of the value of this property, 
for it concerns, through him, the public advan- 
tage ; and it is not going too far to say that 
the Crown ought, upon all occasions, to evince 
great jealousy in the preservation of this right 
against the encroachments of particular indi- 
viduals, and to require the strictest proof of 
their exclusive ownerships, whensoever claim- 
ed. The law itself protects the property of 
the Crown with greater jealousy and strict- 

' 1 Anne> ch. ii. sec. 5. 
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ness than the property of the subject. The 
rule, as before stated^ being that the King's 
grants shall be construed strictfy, and with a 
leaning in his favour as against the grantee f 
but that, as between subject and subject^ 
the grant shall be construed most in favour 
of the grantee and against the grantor. But 
to support a title to the sea- shore in favour 
of the subject against the Crown, upon *' pre- 
sumption'^ drawn from the enjoyment of a 
prescriptive right, — is to open a wide door 
to individual claims against Grown lands. 
The King's right is a jus publicum, and it 
is not the rule of our Courts of Justice to 
assert or favour the jW privatum against the 
jus publicum ; on the contrary, the jus pri- 
vatum is to be tried strictissimojure, when- 
ever it offends or may offend against the pub- 
lic good or public rights. 

An express grant of so much sea-shore 
from the King, made at a time when such 
grants were not prohibited by statute law, 
cannot, of course, be set aside, fiut, as the 
other lands of the Crown cannot be taken from 
the Crown by a claim or presumption founded 
on prescription, — and the sea-shore is as much 
land of the Crown as any other land in its pos- 
session, — ^there seems to be no better ground 

« Bro. Abr. Tit Patent, pi. 62. 
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for admitting mere prescription to prevail in 
the one case than in the other; nor has a 
single case or decision presented itself where- 
in the learned writer of the treatise so much 
referred to has been confirmed in his doctrine^ 
that a title to a prescriptive franchise, liberty^ 
or easement^ derivable from the sea or sea- 
shore, will, by presumption or construction of 
law, support a titie to land ; nor can it pos- 
sibly do so^ if the doctrine quoted in a former 
page' be law, viz. that prescription alone can- 
not give title to lands, because of lands more 
certain evidence of title may be had ; viz. by 
grant; — or by adverse possession during the 
period prescribed by the statutes of limi- 
tation. 

Public rights But although it may be deemed an obiect of 

construed fa- „ . , . , n 

Tourabiy. no small importance to protect the right of 
the Crown to the sea-shore, against the en- 
croachments of individuals ; yet, where a 
claim is made on behalf of the public^ and the 
King's right is opposed to the general right of 
the subject, the Courts of Law, which favour 
liberty, and have an anxious regard for public 
rights, and presume the King himself to be 
personally interested in the public good, will 
protect the claims of the public to the utmost 
verge of the law. The ownership of the shore, 
as between the public and the King, has been 

» P. 22, ante. 
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settled in favour of the King ; but, as before 
observed, this ownership is, and has been im* 
memorially, liable to certain general rights of 
egress and regress, for fishing, trading, and 
other uses claimed and used by his subjects. 
These rights are variously modified, promoted, 
or restrained by the common law, and by nu- 
merous acts of parliament relating to the fishe- 
ries, the revenues, and the public safety, but 
a statement of which is not within the limited 
scope of our subject. 



yion. 



Let us now proceed to enquire how the law as to derelict 
stands with regard to tracts of dry land adjoin- ^^°^ *'^^*"^* 
ing the shore which are deserted by the sea, 
and become terra jirma by new formation, and 
usu^dly are interposed between the old terra 
Jirma and the ordinary high water mark of the 
shore. It is for the most part barren and 
waste, but in some places, (particularly in low 
and marshy districts,) capable of pasturage 
and cultivation. This soil embraces not only 
that which is always dry, but that also which 
is subject to high spring tides and extraor- 
dinary inundations. It is all deemed land 
gained from the sea.^ 

Land gained from the sea is of three kinds : 

^ De Jure Maris, ch. iv. sec. 2. & ch. vi. & see pp. 10 & 

11 ante. 
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1 si. Per allu vionem^ alluvion, or land washed 
up by the sea. 

2nd. Per relictionem, derelict land, or land 
left dry by the shrinking or retirement of the 
sea. 

3rd. Per insular productionem, i. e. islands 
and islets gradually or suddenly formed out of 
the sea, or at the mouths of rivers, &c.* 

The law on this part of the subject is laid 
down by Blackstone," in these words : *^ As to 

AiiuvioD. *^ lands gained from the sea either by alluvion, 
^^ i. e. by the washing up of sand or earth, so 
*' as in time to make terra firma; or by dere- 
*^ liction, as when the sea shrinks back below 

pereiicUons ^' the usual Water mark, in these cases the law 

and little, by small and imperceptible de« 
grees, — it shall go to the owner of the land 
adjoining for ' de minimis non curat lex ;' 
^^ but if the alluvion or dereliction be sudden 
^' and considerable, the land shall go to the 
'^ King, as lord of the sea." His authorities 
are, Bracton, lib. ii. C. 2. Callis on Sewers.v 
2 Roll. Abr. 170. Dy. 326.' 

The words of Bracton are,* ^^ Item quod per 

* De Jure Maris, 27, 28. ^ And see note to Dyer, 
Callis. 50. 326. 

* 2 Black. Com. 61. • Lib. ii. cli. 2. 
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^^ anuvionem agro tuo flumen adjecit, jure 
^^ gentium tibi acquiritur. Est autem alluvio 
^* lateDs incrementum, et per alluvionem ad- 
jici dicitur^ quod ita paulatim adjicitur^ quod 
intelligere non possis quo momento temporis 
adjiciatur, &c. si autem non sit latens incre-* 
mentum^ contrarium erif Lord Hale® ob- 
serves upon these words, ^^Bracton follows 
^^ the civil law in this and some other follow- 
^^ ing cases ; and yet, even according to this 
the common law doth regularly hold at this 
day between party and party." And he 
further observes, " This jus alluvionis is, de 
jure communi, by the law of England, the 
King's ; viz. if by any marks or measures it 
can be known what is so gained ; and if the 
gain be so insensible and indiscernible by 
any limits or marks, that it cannot be known, 
idem est non esse et non apparere, as well 
^^ in maritime increases as in the increases of 
^^ inland rivers." 

Although the doctrine is laid down by Brac- 
ton and Lord Hale upon the word *' alluvio ^^ 
yet there is no doubt that Blackstone is right 
in applying it also to gradual and imper- 
ceptible derelictions of the waters ; in both Belong to the 
cases the owner of the soil adjoining is en- adjacent land. 
titled by common law, for the reasons given 
by these writers j viz. " de minimis non 
^^ non curat lex," —'^ idem est non esse et non 
" apparere;*' and because it is in compen- 

» P. 28. 
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sation for land either actually or in danger of 
being lost.^® Blackstone^ says, that the soil so 
gained by the owner extends to '* the usual 
water mark ;'^ he does not explain what is the 
osual water mark; whether the high or low 
water mark^ but from what is already said^ it 
is clear that the ustial water mark is the high 
water mark.* 

Now, the owner here intended is the abso- 
What owner- luto owner of the freehold; it cannot mean a 
jMenUwfcT^" leaseholder or copyholder, for these are not 
auu*^^^^^^^^^ looked upon by the law in the light of land- 
owners. If, therefore, the lord of the adjoin- 
ing manor claim at all, he must claim in re- 
spect of his freehold, and he has the freehold, — 

•1st. Of the demesnes; i.e. the freehold 
lands in his own occupation. 

2nd. Of the copyhold tenements ; i. e. sub- 
ject to the copyholder s interest. 

3rd. Of the waste ; i. e. subject to the te- 
nant's right of commonage, &c. 

And by consequence, if either the demesnes, 
the copyhold, or waste, constitute the land 
immediately adjoining, the lord, as freeholder, 
willbe entitled to the alluvion soil on the 



CaUis, 48. ' Black. 2vol. p. 261. 

P. 9. ante et seq. 
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coast, as far as high water mark. By the 
same rule, any owner of the freehold of the 
land immediately adjoining to and in boundary 
limited by the sea, will be entitled as far as 
high water mark ; and if the lord of the manor 
part with his freehold to another, in any spot 
of land adjoining to the coast, such person, it 
is conceived, acquires all ^^ alluvion,*' properly 
so called, from the sea. 

As to the demesnes, or lands in the lord's 
owii hands, viz. which are neither copyhold 
nor waste, such land being his own absolute 
freehold, clearly entitles him to the adjoining 
alluvial land gained gradually and impercep- 
tibly from the sea, as part of such demesnes, — 
and on this point no more need be said. But 
his freehold title in the copyhold tenements, 
and in the wastes, is subject to certain rights 

and interests, which require further considera- ab to the na- 
ture of the in- 

tion, and it may be contended, terest the lord 

of a manor 
gains in allu- 

Ist. That if the adjoining land be a copy- attaches to a 
hold tenement, and its boundary is no other- nement, 
wise limited than by the sea, then the copy- 
holder acquires the same right to the alluvion and the copy- 
as he had in the copyhold adjoining, and may rest therein. 
claim to hold such new soil as copyhold, and 
part of his old tenement ; and^ 



2nd. That if the adjoining land be waste ^^totheright 

11 I 1 ij of the tenants, 

land of the manor, then all the copyholders where such 
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-4^ to what Ownership of the adjoining 



alluTion is 
part of the 
wastes. 



have fhe same rights of common^ &c. io the 
alluvion or new soil, that they «had in such 
waste land adjoining^ and as if it were part of 
such waste. 



As to the co- 
pyholder's 
right in re- 
spect of his 
tenement. 



As to the first point, viz. the copyholder^s 
right, — it must be very much a question depend- 
ing upon the description of the " tenement'' 
in the court rolls of the manor. If the tene- 
ment, to which the copyholder has been ad- 
mitted, extend, either expressly or by fair 
implication, to the sea, or expressly or by im- 
plication to high water mark, then it may be 
contended that the new alluvial soil is part of 
the copyhold tenement adjoining ; but if the 
boundary of the tenement be fixed, on the side 
of the sea, to a particular demarcation, other 
than that made by the water mark for the time 
being, and short of it, then all beyond that 
line of demarcation is clearly no part of his 
tenement, and must either be part of the de- 
mesnes or of the waste. 



As to the If the lord set up a claim to the alluvion, 

lord s right as ^ ^ 

opposed to the against the copyholder, when the adjoining 
land is copyhold, it must be in respect of his 
interest in the land adjoining, which is ^free- 
hold interest, subject to a copyhold interest. 
He cannot claim it as part of his own private 
demesnes, because he cannot show the adjoin- 
ing land to be such, it being copyhold, nor 
can he claim it as part of the waste, because 
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the adjoining land is copyhold, and not waste 
land. 

Next, suppose him to claim the alluvion as j^ ^^^f^ *^® .^ 
part of the adjoining waste, by the same rea- J^^f^^*^® *^" 
soning as last used, the new soil being adja- ^*«*«- 
cent to the waste, is part of it, and subject to 
all the rights claimable in or out of the old 
waste, and by consequence to the local cus- 
toms, commons, &c. (if any,) alleged or pre- 
scribed for by the tenants in respect of such 
waste. 

Having stated, that in regard to the new 
alluvial soil gradually heaped up and deposited 
at and above the edge of high water mark, the 
lord, if possessed absolutely of the adjoining 
land, is entitled to such new soil, absolutely ; 
but if only of the freehold of the copyhold 
tenement, then subject to such copyhold inte- 
rest ; and if only of the wastes, then subject to 
the customary rights of the tenants for com- 
mona£^, &c, in such waste. — ^It may be for- The game doc- 

^ •' trine as to 

ther observed, that land irradually and imper- *and imper- 

.,,!/. . r. ceptibly dere- 

ceptzbly left ^^per recessum maris,'' is subject Hct 
to the same kind of claim, both in respect of 
the person, the form, and the substance, as the 
alluvion or soil heaped up ^* per projectionem 
MARIS,'' and may, in like manner, assume the 
character of freehold demesnes, copyhold, or 
waste, according to the nature of the soil ad- 
jacent. 
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The gradu^ The firadual and insensible retreat of the 

retreat of the © 

»eft, generally gea is, howcver, generally the effect of its own 

iiie enecv oi 

alluvion, and actton by the heaping up of alluvial soil, 

more properly •' 11 

BO called. beoch, or sand; and the land thus acquired 
may rather be said to have been gained per 
alluvionem or projectionem^ than per recessum 
or relictionem maris. Thus it is observed by 
Lord Hale^ that ^^ there is no alluvion with- 
^^ out some kind of reliction^ for the sea shuts 
^' out itself." When, therefore, we speak of 
land acquired ^^per alluvionem/* we may be 
understood to mean all imperceptible addi- 
tions made by the sea to the adjacent soil ; and 
The word when we speak of ^' derelict'* land, we intend 
understood to thereby land suddenly, and by evident marks 
anrpercepti-" and bounds, left and become dry land. There 
SJir ^"'" may indeed be some cases wherein it is matter 
of doubt whether the acquest ought to be 
deemed insensible and gradual, or sudden and 
Whether im- manifest. Such cases must be left to the com- 

peroepUble or j • j i. r i.i_ • j xi 

not must be Hiou seuse and judgment of the jury, and the 
jury? ^ * nature of the evidence, always remembering 
that primd facie and jure communi, the land 
gained is the King's, since it was clearly his 
so long as it remained sea bottom, and it is 
only not given to him, in the case in question, 
because of the difficulty of drawing the line, 
and the unwillingness of the common law (in 
respect of its own dignity and the liberty of 
the subject) to be too nice in trifles; ^^de 
minimis non curat lex.'' 

Largro ac* 

quests from i^ marshy districts, however, a case might 
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I 

occur of some nicety ; viz. where the sea gra- ^^ »«» ^^ 
daally heaps up a bar to itself across a marshy tricts, by gra- 
arm or inlet of the sea; the communication sion of the 
between the sea and the inlet becoming gra- mSshJi^*^ 
dually less, until at last the entrance is quite &c.**' ^^ "' 
blocked up, and the inlet becomes a lake or 
pond, which also is capable of being drained, 
or gradually drains itself. Such an acquest 
from the sea may sometimes be of consider- 
able extent and value. Now, if the lord of 
the adjoining manor can establish no title to the 
soil, as and when it was covered with water, 
the only question will be, whether it is a gra- 
dual and insensible or sudden and distinct 
acquest from the sea. On the part of the Ab to the 
King it may be insisted that, until the sea was therein."^ 
finally shut out, so much, at least, as was ^^ aqua 
cooperta/' continued part of the sea-bottom, 
and as stch belonged to the King ; and, conse- 
quently, that until the hour that the communi- 
cation was shut out by the action of the last 
tide or storm, all the land covered with water 
was the Kings; that the final exclusion of the 
sea was not a gradual but sudden effect, and 
that immediately thereupon the lake and its 
soil became, to the then edge of the still water, 
the King's own, and relieved from the common 
law rights of fishing, Su;. That all subsequent 

, diminution of the water by evaporation and 
drainage, natural or artificial, was for the 
benefit of the King, whether such drainage be 

gradual and imperceptible or not. It may 
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also be insisted^ that it is not the gradual or 
slow operation of nature in point of timey but 
the small and imperceptible nature of the daily 
addition of soil which governs the title in fa- 
vour of the subject ; and consequently, where 
the acquisition is not of that character^ the 
reason for the rule against the King's right 
does not exist ; and these, it is considered, are 
the grounds which would decide the case in 
favour of the Crown. 

ciLm^Ah ^^ *^® ®^^® ^^ ^^ owner of the adjoining 
owner of the goil, it mav, howovcr, be urged, that at least 

aciyacent soil ^ ^* ^ i 

therein. so much of the dry soil as had been added to 
his adjacent land, by the gradual and insensible 
decrease of the water, from the gradual closing 
of the communication with the sea and de- 
crease of tide, becomes de die in diem his 
own ^^jure alluvionis," and that the King's 
claim can extend no farther than to that por- 
tion which is proved to have been subject 
to the tide at the time of the final exclu- 
sion of the sea. It may also be urged, with 
some plausibility, that the lake or pond 
which remains after the sea has shut out it- 
self by a bar, — has become, in the eye of the 
law, ^^ land,'' — i. e. mland, aqua cooperta; 
and that its gradual formation into a still 
water lake or pond, was tantamount to a gra- 
dual dereliction of so much land, i. e. an im- 
perceptible addition, £rom time to time, of so 
much lake or pond of still water; and inas- 
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much as a lake or pond^ surrounded by the 
land, is merely land in construction of law, so 
thisy having become imperceptibly surrounded 
by land, and cut off from the sea by its own 
action, has imperceptibly become so much ad- 
ditional soil to the adjacent old terra firina. 
But the answer to this is, that so long as any 
communication continues open with the sea 
and its tides, the whole soil which the water 
covers must have the same character in point 
of title, and be treated as ^^ pars maris/' Such 
peculiar cases as these must depend dn the 
circumstances in evidence, and upon the point 
^^ an graduatim an non ?" A question determi- 
nable only by evidence, and the judgment and 
common sense of the Judge and Jury. The 
inquiry is a question at common law, between 
the King and the subject, on a matter oifact ; 
the law being already well known and esta- 
blished, and as the fact may be found, the land 
will be disposed of by the law ; viz. if it be 
a gradual and imperceptible acquest, to the 
subject J if otherwise, then to the King. The 
evidence on both sides will be deduced from 
eye-sight and hearsay testimony, natural or 
artificial land marks, perambulations, records, 
and written documents, tending to show whe- 
ther the events and alterations which have hap- 
pened are of a nature to be rightly deemed 
sudden and distinct, or gradual and too minute 
to be distinguished by ordinary observation. 

k2 
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i^duaiiap86 '* ^s not, indeed, either the sudden or the 
butthe^ST' r- 9^^^^^ nature of the event which governs 
ture^of the"ad- *^^ ^^^' ^*^* *^® perceptible or imperceptible 
dition, which nature of the acquisition ; and therefore the 

favours the ^ 

subject direction of the evidence will be to show the 
greater or less degree of distinctness and cer- 
tainty with which the qtumtum of soil claimed 
can be ascertained to have accrued within time 
of memory. Whatever reason and common 
sense denominates imperceptible and indefin- 
able, or which, even if perceptible and defin- 
able, is still too minute and valueless to appear 
worthy of legal dispute or separate ownership, 
will be deemed part of the adjoining soil, and, 
as it were, to have grown out of it. In all 
other cases cases the King's right will attach. 

Lord Hale observes, that custom may, in 
the case of alluvion, ^^ give the jus alluvionis 
** to the land whereunto it accrues. '** But if the 
jus alluvionis be a general common law right, 
it does not appear how it can be given by 
^^ custom,^ unless the word be used in the sense 
of the ^^ general custom of the realm," which is 
the common law. The following cases are 
quoted by him. 

Abbotof Ram- '' Communia* Trin. 43 E. 3. Rot. 13, in Scac- 
cario, which is that very record which is cited 
by Dyer, 326, out of the book of Ramsey. 

' P. 28. 

* The Abbot of Ramsey's case, de Jar. Mar. 28. 



land Derelict. 133 

Process went out against the Abbot of Ram- 
sey, ad ostendendam causam, quare 60 acras 
marisci in manum Regis non debent sesiri, 
quas Abbas appropriavit sibi et domui suse, 
sine licentia Regis, super quodam generali 
commissione de terris a Rege concelatis et 
detentis. Abbas respondit, quod ipse tenet 
manerium de Brancaster, quod scituatur 
est juxta mare, et quod est ibidem quidam 
mariscus, qui aliquando per infiuxus maris 
minoratur, aliquando per defluxus maris au- 
getur, absque hoc quod appropriavit sibi 
prout per praesentationem prsedictam suppo- 
nitur. And issue joined, and verdict given 
for the Abbot, by Nisi Prius, before one of 
the Barons. *' Et judicium, quod eat sine die, 
" salvo semper jure Regis/' The learned 
writer hereupon subjoins, " though there 
were a verdict upon the issue, whether ap- 
propriavit an non, yet it is plain that the 
^^ title stood upon that which the Abbot 
*^ alleged by way of increment. And note, 
^^ here is no custom at all alleged ; but it 
^^ seems he relied upon the common right of 
^^ his case, as that he suffered the loss, so he 
^^ should enjoy the benefit, even by the hare 
^^ common law, in case of alluvia/* 

The next case is stated, by Lord Hale, as Abbot of Pe- 
follows,— - M. 23. E. 3. B. R. Rot. 26. Lin- *^'^^'^'« ^««*^- 
^^ colnia. ^^ The Abbot of Peterborough* was 

' Abbot of Peterborough's case, ib. 
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^^ qaestioned at the King's suit for acquiring 
^^ acras marisci in Gostrerkill^ licentia Regis 
^^ non obtenta. The Abbot pleaded^ quod 
^^ secundum consuettidinem patriae est, et a 
^^ tempore quo^ &c. extitit usurpatum^ quod 
omnes et singuli domini^ maneria, terras^ seu 
tenementa super costeram maris habentes^ 
particulariter habebunt maretum et sabulo- 
*' nem, per fluxus et refluxus maris, secundum 
majus et minus, prope tenementa sua pro- 
jecta. Et dicit, quod ipse habet quoddam 
'^ manerium in eadem villa, unde plures terras 
'^ sunt adjacentes costerse maris, et sic habet 
per fluxus et refluxus maris circiter 300 
acras maretti terras suas adjacentes, et per 
*' temporis incrementum secundum patritB 
consuettidinem; et absque hoc quod ipse 
perquisivit, &c. And upon issue joined it 
depended many years before the issue was 
'' tried. But afterwards, P. 41. E. 3. B. R. 
" Rot. 28, Lincolnia, Rex, viz. given, quod 
^^ secundum consuetudinem patruB, domini 
^^ maneriorum prope mare adjacentium habe- 
^^ bunt marettum et sahulonem per fluxus et 
^^ refluxus maris per temporis incrementum 
^^ ad terras suas costerae adjacentes projecta, 
^^ 8u5. Ideo Abbas sine die.'' Lord Hale then 
proceeds to observe, ^ 1st. Here is custom 
^^ laid, and he relies not barely upon the case 
^^ without it. 2d. In this case it was per in- 
^^ crementum temporis et per mare projecta. 
" It is not a sudden reliction or recessus maris. 
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''And though there is no alluvio ¥^ithout some 
^^ kind of reliction^ for the sea shuts out itself^ 
yet the denomination is taken from that 
which predominates. It is an acquest per 
projectionem^ not per recessum or relic- 
^^ tionem. 3d. That such an acquisition lies 
*^ in custom and prescription^ and it hath a 
^^ reasonable intendment^ because these secret 
^^ and gradual increases of the land ac^oining 
^^ cedunt solo tanquam majus principali; and so 
by custom it becomes a perquisite to the land^ 
as it does ia all cases by the civil law." 






It must be concluded that the ^ consuetudi- 
nem patriae" is to be interpreted " the cus- 
^^ torn of the realm," which is the common law. 
It does not appear how a local custom of this 
kind can e^ist^ as contradistinguished from the 
common right ; for, by common right, imper- 
ceptible alluvions or derelictions belong to the 
owner of the adjacent freehold, throughout the 
coasts of England. 

The words ^ secundum majus et minus," and 
^^ incrementum temporis^^' put this case upon 
precisely the same ground as the former one. 
All other writers agree that such a right as 
the one claimed and established in both these 
cases, is a common law right, and if so, it can- 
not correctly be pleaded as a local custom ; 
and at this day, beyond doubt, it is quite 
enough to rely barely upon the common law. 
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acting upon the evidence of the gradual and 
insensible acquisition. The foregoing doc- 
trine regarding *^ alluvion*' was very fully ar- 
gued and considered in the recent case of the 
King V, Lord Yarborough.* 

This was a record transmitted from the 
The King ▼. petty bag office into the Court of King's 
rough. Bench, which sets forth an inquisition taken 

at Cleat/iorps, in the county of Lincoln, on 
the 12th day of November, 1818, by which, 
amongst other things, it was found that there 
is a certain piece of land, being salt marsh, 
lying near or adjoining to the parish or lord- 
ship of North Cotes, in the said county, which 
piece of land is bounded towards the south 
and south-west by the sea-wall or sea-bank of 
the said lordship o( North Cotes, and towards 
the north-west by part of the sea-wall or sea- 
bank of certain lands in the lordship of Titney, 
and on all other parts by the sea, and contain, 
by estimation 453 acres or thereabouts, and is 
of the annual value of 4^. an acre, and was 
in times past covered with the water of the 
sea, but is now and has been for several years 
past by the sea Itft, and is not covered with 
water, except at high tides, when the sea doth 
flow to the said sea-walls or sea-banks ; which 
said piece of land, from the time of such dere- 
Uction, hitherto has been and still is unoccu- 

' 3Bani.& Cress. 91. 
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pied, but the herbage thereof has been from 
time to time eaten and consumed by the cattle 
and sheep belonging to divers tenants or occu- 
piers of lands situate within the said parish of 
North Cotes. And the inquisition then stated, 
that the said piece of land, together with other 
lands therein specified, the commissioners had 
taken and caused to be seized into the hands 
\)f our said lord the King. To this inquisition 
the defendant filed a traverse, which, (after 
craving oyer of the commissioners' return and 
inquisition, and admitting the boundaries, 
quantity, and value of the land in question, 
and that the same piece of land is now and 
has been for several years past not covered 
with water, except at high tides, when the sea 
doth flow to the said sea-wall or sea-bank,) 
states, that ^^ from time whereof the memory 
^^ of mail runneth not to the contrary, there 
^^ hath been and still is a certain manor called 
^^ or known by the name of the manor of 
North Thoresby cum North Cotes, situate 
in the parish of North Cotes aforesaid, in 
^^ the said county of Lincoln^ and that the 
defendant, long before the respective days 
of issuing the commission and finding the 
inquisition, to wit, on, &€., was seized in 
'^ his demesne as of fee, of and in the manor 
^^ of North Thoresby cum North Cotes, and 
^^ the demesne lands thereof, and that the 
same piece of land heretofore to wit, on the 
1st day of January, 1300, and on divers 



6C 
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otlier days and times between that day and 
the day of the finding the inquisition^ by 
The King v. *^ the slow, groduul, and imperceptible pro- 

Lord Yarbo- tt • »• it • w • w t • • 

rough. ^^jectton^ alluvion^ smstdence, ana accretion 

^^ of ooze, soil, sand, and matter, being 
^^ slowly, gradually, and by imperceptible 
^^ increase in long time cast up, deposited, 
^^ and settled by and from the flux and reflux 
^^ of the tide and waves of the sea in, upon* 
and against the outside and extremity of 
the demesne lands of the same manor, bath 
^' been formed, and hath settled^ grown, and 
'* accrued upon and against and unto the said 
'^ demesne lands of the same manor, and the 
^^ same and every portion thereof, when and 
*^ as the same hath so there been formed, 
settled, grown, and accrued, hath thereupon 
and thereby at those times respectively in 
^* that behalf above mentioned, forthwith be- 
^^ come and been, and from the same several 
^^ times respectively have and hath continued 
*' to be, and still are and is part and parcel of 
^^ the said demesne lands of the same manor, 
^^ and the several owners and proprietors of 
^^ the same manor for the time being during 
'' all the time aforesaid, until the time of the 
'^ seizin of the defendant as aforesaid, and de- 
*^ fendant, during the time he hath been so as 
'^ aforesaid seized of and in the said manor, 
** from the time of the formation and accretion 
*^ of the same piece of land and every part 
thereof respectively, continually, until the 






t* 
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time of the finding of the inquisition re- 
spectively^ were and was seized in their and 
his demesne as of fee^ of and in the same 
piece of land and every part thereof, when 
and as the same hath so been formed and 
accrued as aforesaid, as and for part and 
parcel of the demesne lands of the same 
manor. Without this, that the said piece 
of land in the plea mentioned, and in the 
inquisition last above mentioned, or any 
part or parcel thereof, was or now is by the 
sea left, in the manner and form as in the 
inquisition is above supposed and found." 
— The replication of the Attorney General 
traversed part of the inducement to the de- 
fendant's traverse, as follows : ^^ Without 
^ this, that the said piece of land in the inqui- 
^ sition lastly mentioned, being the piece of 
^ land before described, at the times in the 
^ said plea mentioned, by the slow, gradual, 
^ and imperceptible projection, alluvion, sub- 
^ sidence, and accretion of ooze, soil, sand, 
^ and other matter, being slowly, gradually, 
^ and by imperceptible increase in long time, 
^ cast up, deposited, and settled by and from 
^ the flux and reflux of the tide, and waves of 
^ the sea in, upon, and against the outside 
^ and extremity of the demesne land of the 
' same manor, hath been formed, and hath set* 
^ tied, grown, and accrued upon and against 
^ and unto the said demesne lands of the same 
^ manor, in manner and form as the defendant 
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^^ hath above in his plea in that behalf al- 
^^ leged ;" and the defendant in his rejoinder 
TheKinRT. *^^^ i^sxxe upon that fact, — The replication 
^'ghT**^*^" then took issue on the defendant's traverse, 
^^ that the said piece of land, in the plea of 
** defendant mentioned, was and now is by 
^^ the sea left^ in manner and form as in the 
^^ inquisition is above supposed and found ;*' 
and thereupon also the defendant joined issue. 
These issues were tried at the then last assizes 
for the county of Derby y before Park, J., and a 
verdict found for the defendant. A rule nisi 
having been obtained to show cause why a 
new trial should not be had, the Court di- 
rected, at the time of showing cause against 
the rule^ that the facts proved at the trial 
should be stated in a special case for the opi- 
nion of the Courts and that if judgment should 
be given for the King upon such case^ the 
verdict obtained for the defendant should be 
set aside and a new trial had ; and if judgment 
should be given for the defendant upon such 
case judgment should be entered for the de- 
fendant upon the verdict. The case was as 
follows : 

The land in question consists of 450 acres 
of salt marsh called fittees, being the land 
covered with herbage^ which, at the time of 
taking the inquisition set forth in the plead- 
ings^ lay between the sea-wall and the sea 
opposite to North Cotes y in the county of Lin- 
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coin. It was proved that this land had been 
formed in the course of time by means of ooze, 
warp, silt, sludge, and soil -carried down by 
the HumbeTy and deposited and cast up by the 
flux and reflux of the sea, upon and against 
the adjacent land, whereby the land has been 
enlarged and increased, and the sea has re- 
ceded. The matter thus deposited is at first 
soft and sludgy, but in the course of five or 
six years grows firm, and then produces herb- 
age. With respect to the degree or rate of 
growth and increase of the land, the evidence 
produced on the part of the Crown was as 
follows: — The first witness praved that the 
sea had receded in parts 140 or 150 yards 
within twenty-six or twenty-seven years, and 
that within the last four years he could see 
that it had receded much in parts, but could 
not say how much ; and in parts he believed 
that it had not receded at all. The alteration, 
he . said^ had been slow and gradual, and he 
could not perceive the growth as it went on, 
though he could see there had been an increase 
in twenty-six or twenty- seven years of 140 or 
IBO yjards, and that it had certainly receded 
since he measured the land the year before. 
The second witness proved, that in fifteen 
years there had been an increase of the fittees 
on the outside of the sea-wall ; in some parts 
from 100 to 150 yards ; that it grows a little 
from year to year. That within the last five 
years there had been a visible increase in 
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some parts daring that period, of from thirty 
to fifty yards ; that the gradual increase is not 

SrdYMbo- P^^c^P*^^^® *^ t^^ ®y® ^* *^® moment. The 
rough. third witness said, there had been some small 

increase in every year ; and the fourth witness 
said, the swarth increased every year very 
gradually^ and that perhaps it had gathered a 
quarter of a mile in breadth in some places 
within his recollection^ or during the last fifty- 
four or fifty-five years^ and in some places it 
had gathered nothing. It was proved that the 
ground between the sea-wall above mentioned 
and another sea-wall still more remote from 
the sea, appeared to have been covered over 
with the sea formerly. 

jndgment of The judgment of the Court was delivered by 
the Court. Lord Tcntcrden, after the Court had heard 
Counsel and taken time to consider. ^ Upon 
^^ this case the only question for the judgment 
^^ of the Court is, whfether the evidence given 
^' at the trial was such as to justify the verdict 
*^ of the jury upon the issues joined. Whe- 
^' ther the pleadings have been correctly 
- framed on either side, or what my be the 
^^ legal consequence and effect of the verdict, 
'' supposing it to stand, are points now before 
^^ us. I notice this, because some part of the 
" argument at the bar was more properly ap- 
^^ plicable to a matter of law upon admitted 
^^ facts, than to the question whether parti- 
<^ cular issues are maintained by the evidence; 
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^^ or, in other words, whether particular facts 
'^ are found to exist. 



*^ The second issue upon the record arises Distinction 
^^ upon a traverse of the matter found by the iict land and 
^^ inquisition. The matter thus found is, that 
" the land now claimed by the Crown was in 
" times past covered with the water of the 
^^ sea^ but is now, and has been for several 
^^ years left by the sea. Now, the distinction . 
^* between land derelict, or left by the sea, 
*^ acquiring a new character in consequence of 
^^ the mere subsidence and absence of the salt 
water, and land gained by alluvion or pro- 
jection of extraneous matter, whereby the 
sea is excluded and prevented from over- 
flowing it, is easily intelligible in fact, and 
recognized ajs law by all the authorities on 
the subject. Upon the evidence it is very 
plain, that the land in question is of the 
latter description, and therefore the issue 
joined upon this point was properly found 



u 
<i 



€< 



for the defendant. 






The principal question arose upon the first 
issue, and it is, as I have before intimated, 
^^ merely a question of fact. The defendant 
has pleaded, that the land in question, by 
the slow, gradual, and imperceptible pro-^ 
^^jectian, alluvion, subsidence, and accretion 
^^ of ooze, soil, sand, and other matter, being 
^* slowly, gradually, and by imperceptible 
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^^ increase, in long time cast up, depositedy 

^^ and settled by and from the flux and reflux 

The King ▼. ^* of the tide and water of the sea, in, upon, 

i^rdYarbo- ^^ ^^^ against the outside and extremity of the 

^^ demesne lands of the manor, hath been 
'' formed, and hath been settled, grown, and 
^^ accrued upon, against, and unto the said 
^^ demesne lands. This allegation has been 
denied on the part of the Crown, and an 
issue taken upon it. The allegation regards 
only the manner in which the land has been 
^^ formed : it contains nothing as to the result 
of its' formation, nothing as to the practi- 
bility of ascertaining, after its formation, 
by any marks or limits, or quantity pre- 
viously existing and known, or by measure 
'* to commence and be taken from such marks, 
^^ or with reference to such quantity, how 
^* much is now land that once was sea* It is 
clear upon the evidence, that the land has 
been formed slowly and gradually in the 
way mentioned in the plea. The argument 
was upon the word ^imperceptibly;' and 
*^ for the Crown, two passages were cited 
^^ from Sir Matthew Hale's treatise, De Jure 
^' Maris, wherein that very learned writer 
speaks of land gained by alluvion, as belong- 
ing generally to the Crown, unless the gain 
'^ be so insensible that it cannot be by any 
'' means y according to the words of one of the 
'' passages, or by any limits or marks, ac- 
^^ cording to the words of the other passage, 
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'' fouDd that the sea was there; idem est non 
'' esse et non apparere. In these passages^ 
*^ however. Sir Matthew Hale is speaking of 
'^ the legal consequence of such an accretion, 
^^ and does not explain what ought to be con- 
^' sidered as accretion insensible or imper- 
" ceptible in itself, but considers that as being - 
^^ insensible, of which it cannot be said with 
^^ certainty that the sea ever was there. An 
« accretion extremely minute, so minute as to 
^' be imperceptible, even by known antecedent 
^^ marks or limits, at the end of four or five 
" years, may become, by gradual increase, 
^^ perceptible by such marks or limits at the 
^^ end of a century, or even of forty or fifty 
years. For it is to be remembered, that if 
the limit on one side be land, or something 
*^ growing or placed thereon, as a tree, a 
^* house, or a bank, the limit on the other side 
'* will be the sea, which rises to a height vary- 
*' ing almost at every tide, and of which the 
*^ variations do not depend merely upon the 
*^ ordinary course of nature, at fixed and 
^^ ascertained periods, but in part ulso upon 
*^ the strength and direction of the wind, 
^^ which are different almost from day to day. / 
'* And, therefore, these passages from the 
^^ work of Sir Matthew Hale are not properly 
*^ applicable to this question ; and considering 
^^ the word ^ imperceptible' in this issue as the wwl «im. 
*^ connected with the words ' slow and gra- irSmpOTte tie 
'' dual,' we think it must be understood as rcTretion^/*''' 
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^^ expressive only of the manner of the accre- 
** tion, as the other words undoubtedly are, 

The King V. ^, _ . . ^vi • -i. 

Lord Yarbo- ** and as meaning impercephble in its pro- 
^^ gress^ not imperceptible after a long lapse 
'^ of time ; and taking this to be the meaning 
of the word ^imperceptible/ the only re- 
maining point iSj whether the accretion of 
this land might properly, upon the evidence, 
" be considered by the jury as imperceptible. 
^' No one witness has ' said that it could be 
^' perceived, either in its progress or at the 
^^ end of a week or a month. One witness, 
who appears twice to have measured the 
land^ says^ that within the last four years he 
^^ could see that the sea had receded^ but he 
'^ could not say how much ; the same witness 
'^ said, that it certainly had receded since he 
^' measured it last year^ but he did not say 
^^ how much ; and^ according to his evidence^ 
^^ the gain in a period of twenty-six or twenty- 
seven years, was on the average about five 
yards and a half in the year. Another wit- 
ness speaks of a gain of from 100 to 150 
yards in fifteen years ; a much greater in- 
crease than that mentioned by the first wit- 
^^ ness ; and this witness adds, that during the 
« last five years there had been a visible in- 
crease in some parts of from thirty to fifty 
yards. Upon the evidence of this witness, 
it is to be observed that he speaks very 
loosely, the difference between 100 and 160 
in fifteen years, and between thirty and fifty 
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^'^ in fire years, being very great. The third 
*' witness said, there had been some small in- 
^^ crease in every year. The fourth witness 
^^ said, the swath increases every year very 
" gradually I and perhaps it had gathered a . 
'* quarter of a mile in breadth in some places 
*' within his recollection, or during the last 
^' fifty-four or fifty-five years, and in some 
^* places it had gathered nothing. And this 
" was the whole evidence on the subject. 
^^ We think the jury might, from this evi- 
" dence, very reasonably find that the increase 
had not only been slow and gradual, but 
also imperceptible, according to the sense 
'* in which, as I have before said, we think 
''that word ought to. be understood; and, 
'* consequently, we are of opinion, that a new* 
" trial ought not to be granted, and the rule, 
*' therefore, must be discharged.''* 



C4 

4.4 



It remains to be observed, that with regard as to sudden 
to derelict land left by any stidden and violent lictions of 
shrinking or retreat of the sea, whether upon 
the open coasts, or in creeks, or arms or inlets 
of the sea, it uniformly belongs to the King, 
and may be claimed by him at any time within 
the period fixed by the statutes of limitation. 
That, also, must be regarded in the nature of 

^ A judgment of the House p. 163. by which this deci- 
of Lords has since been re- sionofthe Court of K. B. has 
ported in 5 Bing. Rop. C. P. been confirmed. 

l2 
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derelict land^ and as vesting in the Grown^ 
which, although not suddenly left by or gained 
from the sea^ is^ nevertheless, upon the evi- 
dence> perceptible in its acquisition and in- 
. crease^ in quantity and limits not to be mis- 
taken by ordinary observation. 

^ In a note to Vaillant, ed. of Dyer,* p. 326 b. 
it is said^ ^^ the Prince [King] shall have alt 
^' lands left by or gained from the sea. I have 
'' seen and perused a treatise thereon and 
^^ therein many examples of Romney Marsh 
" and Bromhill^ in Kent^ of which there are 
^^ farmers to the King ; and there is vouched a 
^^ memorandum they came to an agreement with 
^Uhe Lord the King. Trin. 43 Ed. 3d Rot. 13, 
" ex parte of the Treasurer's Remembrancer. 
ifthesea- ^^ If the sca-marks are ^one, so that it cannot 

marks of land 

covered by " bc knowu if cvcr there was land there, the' 

the sea can be 

ascertained, it ^^ land gained from the sea belonc^s to the 

remains to the x^- t^ i •I'xi ^i i i 

original own- ^^ King. But if the sca cover the land at flux 

er, or returns ,/.,, ix^aji n « 

when the wa- *^ of the sca, and retreat at the reflux so that 
^^^^' ^^ the sea-marks are known, if sttch land be 
" gained from the sea^ it belongs to the 
^^ owner.'' 8th Eliz., Corporation of Rumney's 
case. This is an addition to Dyer, by the 
Editor, from Dyer's own notes. So Lord 
Hale lays it down, that '' if a subject hath land 
adjoining the sea, and the violence of the sea 
swallow it up, but so that there be yet rea- 

• Dyer, 326 b. 
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» 

*' souable marks to contiDae the notice of it, 
^^ or though the marks he defaced, yet if by si- Recovery of 
^^ tuatiou and extent of quantity, and bounding f^^l^^^^^ 
" upon the firm land, the same can be known, terra firma but 

* ■ ^ since flooded. 

'* though the sea leave the land again, or it be 
by art and industry regained, the subject doth 
not lose his property; and accordingly it 
" was held by Cooke and Foster, M. 7 Jac. 
" €• B. though the inundation continue forty 
*^ years." For which he cites Dy. ub. sup. and 
^^ a notable case of an overflowing by the 
** Thames," Rot. Pari. 8E. 2. M.23. Burnet v. 
the Bishop of Bath and Wells.^ Callis* also, 
in his book on sewers, puts this case : " The 
^* sea overflows a field where divers men's 
^^ grounds lie promiscuously, and there con- 
^' tinueth so long, that the same is accounted 
" parcel of the sea; and then after many years 
** the sea goes back and leaves the same, but 
*^ the grounds are so defaced as the bounds *" 
" thereof be clean extinct, and grown out of 
^^ knowledge, it may be that the King shall have 
*' these grounds ; yet in histories I find that 
Nilus every year so overflows the grounds ad- 
joining, that their bounds are defaced there- 
*' by, yet they are able to set them out by the 
*^ art of geometry." At this day it may be con- 
cluded that the former ownership may be iden- 
tified by mensuration, so that if the sea sud- 

^ Vin. Abr. title Prerogar title Prerogative, D. 62. 
tive, B, a, 2. Com. Dig; * Callis, p. 51. 






150 Of Title to Alltwion and 

denly swallow up ten acres/ tod after several 
years leave twenty acres dry, the ten acres 
may be reclaimed by admeasurement, but then 
the locality must be proved. 

As soon as it is found by inquisition of office 

to be land derelict, the King's title attaches by 

Sudden acces- d^q common law. ^ This accession of land," 

Bion of land is 

not alluvion, gays Lord Hale,* ^ in this eminent and sudden 
manner, by the recess of the sea, doth not 
come under the former title of alluvia , or in- 
crease per prqjectionem ; and therefore, if an 
information of an intrusion be laid for so much 
land relict per mare, it is no good defence 
s^ainst the King to make title per constietudi- 
nem patrice to the marettum, or sabulonem 
per mare prqjectum ; for it is an acquest of 
another nature. And this was accordingly 
adjudged, H. 12. Car. Rot. 48. in the case of 
the King against Oldsworth and others, for 
Sutton Marsh, in Scaccario. And in that case 
it was likewise held and adjudged that lands 
acquired per relictionem maris are not pre^ 
scribable as part of a manor, or as belonging 
to the subject ; for that were to prescribe, in 

Derelict soil effcct, that the uarrow seas to the coast of 

does not lie in ri rv i l^ r^ t 

preBciiption. r ranco or Denmark were part of a manor. In 
that case the information, plea, and judgment, 
were in substance as folio weth; viz. Quod 
cum 7,000 acrae marisci salci vocati Sutton 

« De Jar. M. 30. 
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Marsh jacentes et existentes juxta Sutton 
LoDg in comitatu praedicto, videlicet, inter 
Sutton Long et mare ad refluxum ejusdeni, 
fuissent parcella littoris marini^ ac ad re- 
fluxus maris naturales et ordinarios aquis 
salsis et marinis inundataa: cumque eadem 
7^000 acrsB marisci salsi nuper a mari undas 
inundatae fuissent^ fuissent relictae. Then 
the information sets forth a grant by King 
James, under the great seal, to Peter Ashton 
and others, and a regrant by them by a deed 
inrolled to the King, and that Michael Olds- 
worth, &c. intruded. The defendant. Olds- 
worth, came in, and as to part, pleaded as 
tenant, viz. ^ Quod bene et verum est, quod 
praedicta 7,000 acrae raarisci s^si vocati Sutton 
Marsh, jacentes et existentes juxta Sutton 
Long; viz. inter Sutton Long et mare ad re- 
fluxum ejusdem, fuerunt parcellae littoris ma- 
rini, et ad refluxus maris naturales et ordinarios 
aquis salsis inundatae, et a mare relictae prout 
per informationem. But he further saith the 
King was seized, in right of the duchy, -of the 
manor of Sutton, et quod plures terrae dicti 
manerii ante relictionem dictae costerae maris 
adjacebant ; et quod consuetudo patrice est 
et a tempore quo. Sec. quod domini mane- 
riorum, terrarum, sen tenementorum super 
costeram maris adjacentium, particulariter ha- 
bebunt marettum et sabulonem per fluxum et 
refluxum maris secundum maius et minus 
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prope terras seu tenementa sua projectum sive 
relictum; qaodque et praedictse 7^000 acras 
marisci salsi ad terratn prsedictam parcellam 
manerii de Sutton adjacent^ et per flaxas et 
refluxus maris relictae faerunt a tnari^ et pro- 
jectae ad terram praedictam parcellam manerii 
de Satton prsedicti^ ratione cujas relictionis 
prsedictse dominus at fuit scissitus^ S&c. de 
prasdictis 7^000 acris in jure dacatas^ S(€. 
And then he entitles himself by a grant under 
the duchy seal, and traverseth what he had not 
confessed. Upon this there was a demurrer 
and judgment for the King, upon solemn argu- 
ment^ and principally upon this reason^ that 
Custom can- custom camtot entitle the subject to relicted 

not entitle de* *^ , 

relict land, lands, OT make it part of a manor f and it 
differed from the case of the Abbot of Peter- 
borough before cited, for there it was only 
project y but here, relict •va added to the plea, 
that it might answer the information ; though 
the plea in the Abbot of Peterborough's case 
was the precedent by which the plea was 
drawn, and with which it agreed, saving the 
addition of relict. 



* This deserves notice. In along a large extent of 

a former page (92) we have coasts and to the derelict 

seen^ that Lord Hale consi- land there, which^ it seems^ 

ders prescription and usage is often considerable. There 

time out of mind, to be suf- is some discrepancy be- 

ficient to establish the own- tween the doctrine here laid 

ership of the lord of a manor down and that above alluded 

to the bed of the river to. 
Severn, as parcel thereof 
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^ And yet the true reason of it is, because 
the sail \once\ under the water ^ must needs be 
of the same propriety as it is \was'] when co- 
vered with the water. If the soil of the sea, 
while it is covered with water, be the King's, 
it cannot become the subject's, because the 
water hath left it. But in the case oi alluvia 
maris it is otherwise, because the accession 
and addition of the land by the sea to the dry 
land gradually, is a kind of perquisite, and an 
accession to the land ; and therefore, in case 
of private rivers, it seems by the very course 
of the camman law such a gradual increase, 
cedit solo adjacenti; and though it may be 
doubtful whether it be so ex jure communis in 
case of the King, yet doubtless it gives a 
reasonableness and facility for such right of 
alluvio to be acquired by custom ; for although 
in every acquest per alluvionem there be a 
reliction, or rather exclusion of the sea, yet it 
is not a recess of the sea, nor properly a re- 
liction.'' — ^Lord Hale then adds, ^^ But this is 
to be carried along with us in the case of re- 
cessus^ or relicto maris, vel brachii ejusdem ; 
that where the land, as it stood covered with 
water, did by particular usage ar prescrip- 
tion^ belong to a subject, there the recessus 

^ But> accordins^ to this for 1000 acres of sea and 
doctrine, derelict land mtxy the soil under it, the soil, 
be virtually prescribed for, (a whether wet or dry, is equal- 
position denied ante p. 150.) ly prescribed for. Here, 
— ^For if a man m ay prescribe 
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maris, so far as the subject's particular inte- 
rest went while it was covered with water, — 
so far the recessus maris vel brachii ejusdem 
belongs to the same subject/' 

*^ The King of England hath the propriety 
as well as jurisdiction of the narrow seas ; for 
he is in a capacity of acquiring the narrow and 
adjacent sea to his dominion, by a kind of pos- 
session which is not compatible to a subject^ 
and accordingly regularly the King hath that 
propriety in the sea, but the subject hath not, 
nor indeed can have that property in the sea, 
through a whole tract of it, that the King 
hath; because, without a regular power, he 
cannot possibly possess it. But though a sub- 
ject cannot acquire the interest of the narrow 
seas, yet he may by usage and prescription 
acquire an interest in so much of the sea as 
he may reasonably possess ; viz. of a districtns 
maris,® a place in the sea between such points. 



also^ there seems a discre* and indefinable^ and, tfaere- 

pancy in his Lordsliip's doc- fore, the shore, in such 

trine. There seems no rea- places, is not prescribable, 

flon why portions of land even if a '^ disirictus maris" 

under the sea may be pre- may be, although neither 

scribed for, and portions of the one nor the other would 

land suddenly left dry, not. seem correctly to lie in pre- 

® Along the coast, there- scription. It is difficult- 

fore, where none of these also, to say what the quan- 

inlets or districti are found, tity of sea is that a subject 

the land under the water, *' may reasonably possess;" 

cannot, at all events, be pre* that which the King has 

scribed for, being too open actually granted, we may 
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or a particalar part contiguous to the shore^ 
or a port or creek or arm of the sea. These 
may be possessed by a sufagect^ and pre- 
scribed in point of interest, both of the water 
and the soil itself, covered with the water, 
within such a precinct ; for these are manori- 
able, and may be entirely possessed by a sub-: 
ject.'' The learned writer then alludes to title 
by prescription : — 

^^ The Civilians tell us truly, nihil prcescri- 
bitur nisi qtiod possidetur. The King may 
prescribe the property of the narrow seas, be- 
cause he may possess them by his navies 
and power. A subject cannot; but a sub* 
ject may possess a navigable river or creek, 
or arm of the sea; — ^because these may be 
within the extent of his possession and ac- 
quest.^ 

'^ The consequence,'' says he, ^^ of this is, if an arm of 
that the soil relinquished by such arms ofother^Sictco- 
the sea, ports, or creeks, — nay, though they seafbethe 
should be wholly dried or stopped up, yet fhe^^bjccu 
such soil would belong to the owner or pro- whelTthe wa- 
prietor of that arm of the sea, or river, or *^^ " ^"®^ 
creek, for here is not any new acquest by 
the reliction, but the soil covered with water ' 



suppose the subject may of sea a subject shall be 

reasonably possess ; but aDowed to claim by '^ pre- 

what line shall be drawn scription?" 
as to the quantity or extent 
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was the subject's before, and also the water 
itself that covers it; and it is so now that it 
is dried up^ or hath relinquished its channel^ 
or part of it.*** 

As to the right ^^ And such an acquest of property in an 

tothesoUin , .. i r r ^ 

Porta. arm or creek of the sea may be as well 

within the precincts of a port, as without,- 
and that though the King, or some subject 
hath the port, in point of franchise or pri- 
vilege.* For, although the soil of all creeks 
and navigable rivers, especially vnthin ports, 
do originally belong to the King, in point of 
propriety, as well as in point of franchise*, 
yet the subject may have so great and clear 
a possession 'of the soil lying under the 
water of that port, that it nmy belong to a 
subject in point of interest or propriety of the 
soil, though he have or have not the port in 
point of franchise ;• and consequently, if the 
sea should relinquish the channel, or creek, or 

^ Callis, p. 51, seems to Kind's undoubted right to 
todenythisdoctrine^asifthe originate new ports, and 
change produced a change since he is also prima facie 
of tiUe ; out there can be no absolute owner of the sea- 
difficulty in agreeing with bottom and sea-shore^ q. is 
the doctrine laid down in the it possible that the courts 
text, supposing the title to of law can allow a Lord of 
the soil when covered with a Manor to make title to so 
water to have been good. essential a part of the new 

< If the port has never port as the soil^ (which may 

been out ot the hands of be of great extent,) on mere 

the Crown, and is an anci- prescnptive evidence ? The 

ent port, q. if it be possible shore within the precinct of 

for the subject to be owner ports, often extends several 

of its soil? miles along the coast. A 

3 Also, — Since it is the title iutertering with the 
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arm of the sea within such a port^ it might 
and would belong to that subject who had the 
propriety of the soil, and water before it were 
so relicted/' 

^^ And this is an exception out of that ge- 
nerality, possibly, that terra relicfa per mUre 
may not be prescribed. But a certain creek, 
arm of the sea, or districtus maris, may be 
prescribed in point of interest ; and by way 
of consequence or concomitance, the land re- 
licted there, according to the extent of such 
a precinct as was so prescribed, will belong 
to the former owner of such districtus maris. 
But otherwise it would be, if such prescript 
turn, before the reliction, extended only to a 
liberty, orprofit apprendre, or jurisdiction only 
within that precinct ; as liberty of free fish- 
ing, admiralty jurisdiction, or the jurisdiction 
of a leet or hundred, or other court ; for such 
may extend to an arm of the sea, as appears 
by 8 E. 2. Coronse, for these are not any ac- 
quests of the interest of the water and soil, 
but leave it as it found it. '^* 



<c 



Therefore, the discovery of the extent of 



prerogative of originating rights^ when prescribed for^ 

new ports, ought not to be leave the water and soil 

favoured. where they found them, and 

^ This seems to contradict are not acquests of the wa- 

the doctrine of the same ter or soil, they ought not 

writer quoted and contro- to be construed into evi- 

verted in former pages of dence of title to such water 

this tract. For if such or soil. 
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the prescription or usage, whether it extend 
to the soil or not, rests upon such evidence of 
facts as may justly satisfy the court and jury 
concerning the interests of the soil/' The 
learned author then proceeds to observe : — 

I St. ^^ That a subject may, by usage or 
prescription, be owner or proprietor of such 
an arm of the sea, creek, or particular portion 
of the sea contiguous to the shore, as is not a 
public port or haven, and consequently if 
that part be left dry, per recessum vel ab- 
stractionem maris, that will belong to that 
subject that had such antecedent propriety 
when it was covered with water/' 

'^ This will appear by a review of those cases 
that are in the precedent chapter concerning 
the right of fishing in the sea, many of which 
instances make it appear that there may be a 
right of propriety in the soil aqua cooperta, 
and the right of fishing resulting not as a profit 
aprendre, but upon the very right [to the soil] 
itself/' 

have^i%*ort7 '^- '' That a subject having a port of the 
w^A^or^with ®^^» ^^y ^^^®' ^^^9 indeed, in common expe- 
out the soil, rieucc and presumption, hath the very soil 

covered with the water; for it is true the 
franchise of a port is a different thing from 
the propriety of the soil of a port, and so the 
franchise of a port may be in a subject, and 
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the propriety of the soil may be in the King^ 
or in some other, yet, in ordinary mage and 
presumption they go together/'* 

^^ If the Kitig at this day grant, porfwm ^-whetherthe 
Maris de S, the Kinff having the port in point ** port/*-. 

. r without more 

of interest as well as in point of franchise, it words, win 
may be doubtful whether at this day it carries 
the soil, or only the franchise, because it is 
not to be taken by implication. But surely, 
if it were an ancient grant, and usage had gone 
along with it, that the grantee held also the 
soil, this grant might be effectual to pass both, 
for both are included in it." 

The learned author then proceeds to say, if a man have 

,.,./., ... * a port, by pre- 

^^ and so if by prescnption or custom, a man scription, that 
hath portum mans de S.; m ordmary pre^sou? 
sumption he hath not only the franchise, but 
the very water and soil within the port, for a . 
^^ portus maris^ is quid aggregatum, as a 
manor ; and such a prescription may carry the 
soil as well as the franchise ; and though this 
does not always hold, yet most times it doth." 

'* Escaetria, 12 £. I. n. 1. Portus et pis- 
caria et mariscus de Topsham spectant ad 

■ 

^ It may be argued, that lost, and consequently can- 

if the franchise of a port be not exist to give title to the 

prescribed for, and the port soil so left dry, see p. 80, 

be dried up, and no longer ante, 
a port, the prescription is 
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Amiciam comitessam Devon. She had not 
only the franchise of the port, but the soil of 
the port^ and the fishing and salt marsh ad- 
joining. And vide the case of the port of 
Plymouth, parcel of the manor of Trematon, 
wherein it will appear that a sabject, as he may 
be owner of a port in point of fi*anchise^ so 
he may be owner of the very soil of the haven 
in point of propriety. And so concerning 
the port of Poole: the Earl of Surry was 
owner of it in point of propriety, as well as 
franchise, and had the anchorage of ships 
there, which seems to be ordinarily a perqni-. 
site in respect to the soil.'' 

3d. ^^ That a man who is not owner of a 
port in point of franchise, but the franchise of 
the port belonging to the King, yet, such a sub- 
ject may by usage have the very propriety of a 
creek or arm of the sea, parcel of that port, 
and of the soil thereof; and may have, upon 
that account, the increase of land that happens 
by the recess of the water of that arm of the. 
sea." 



Case of the ^^ Register, 252. The Prior of Christ- 
christchnrch, church Gantuaria petitions the King, quod 

de Jar, Mar. j . _ o t. 

S4. quum quasdam antiqua trenchea, qua se ducit 

a brachia maris vocata A, versus villam de 
B, qua est in solo ipsorum Prioris et Conven- 
tus, per sabulonis et arenam maris jam de 



As to the Soil of Ports. 161 

novo taliter sit obstructa^ quod naves per 
trencheam illam isque ad dictam villain de B 
venire uequeant ut solebant ; et quasdam alia 
trenchea ducens ab eodem brachio maris usque 
ad eandem villam de B. jam vi maritima facta 
existet^ per quam naves et batelli a man usque 
ad villam illam commode et sine impedimento 
poterunt transire. An ^^ ad quod damnum'^ 
issues to enquire, « si sit ad damnum vei praju- 
dicium nostri aut aliorum^ seu nocumentum 
dictas villas de B^ si eis licentiafjft concedatmis 
quod ipsi dictam antiquam trencheam omnino 
obstraere et commodum suum inde facere 
possint/' Lord Hale then observes, — ^^ here 
** the common passage for ships to a town 
^^ admitted in point of propriety to belong to 
^^ the Prior, and that they may make profit of 
^^ the soil being stopt up/' 



This, however, it may be observed, does comments. 
not seem to be a correct conclusion drawn 
from the case ; the trenchea or common pas- 
sage seems to have been admitted to belong 
to the King, whose licence was asked for the 
conversion of it to profit ; there is no admis- 
sion that the Prior could appropriate the soil 
of it without the King's licence. 

The learned author proceeds to inform us, 
" that though the subject may have the pro- 
priety of a navigable river, part of a port, yet 
these cautions are to be added ; viz. 

M 
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1st. " That the King hath yet a right of 
empire or government over it, in reference to 
the safety of the kingdom and to his customs, 
it being a member of a port."® 

2d. " That the people have a public inte- 
rest, a jus publicum, of passage and repas- 
sage with their goods by water, and must not 
be obstructed by nuisances or impeached by 
exactions. For the jus privatum of the owner 
or proprietor is charged with and subject to 
thsitjus ptiblicum which belongs to the King's 
subjects, as the soil of an highway is ; which, 
though in point of property it may be a pri- 
vate man's freehold, yet it is charged with a 
public interest of the people which may not 
be prejudiced or damnified.'' 

^ An ancient survey of tion. (Procl. 1^ martii 2, 
the King's ports, is lod^d Jac. 2d, 1604, in Rot. Pat 
in the Exchequer. Gilb. part 32.) The spaces in the 
Evid. 69. The same, it is sea, enclosed within the 
presumed, as that noticed strcat lines, are 27. These 
by Selden, lib. 2, ch. 22, '^ regias cameras " Kine^'s 
where he stales that James Chambers, are named as iol- 
2d, in 1604, ordered 12 lows,— -Holy Island, the 
surveyors, ^ rerum mariti- Sowter, Wnitbv, Flambo- 
" marum callentissimis," to rough Head, the Spome, 
survey the coasts of Eng- Cromer, Winterton - nesse, 
land, and to fix on certain Easter-nesse, Layestoff, Est- 
headlands, or points, by nesse, Oribrt- nesse, the 
drawing strait lines from North-foreland, the South- 
point to point, to fix the foreland,Dungene8se,Beach, 
limits of the King's cham- Dunenose, Portland, the 
bers, ** regias cameras, et Start, the Ramme, the Dnd- 

Portus regios." This map, man, the Lizard, Lands- 



ft 



or chart, was drawn on a end, Milford> Da^id's-head, 
plate of brass, and publish- Beardsie, Holyhead, and 
ed by the Bang's proclama- Mona-insula. 
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The learned writer then observes as to 
Islands : — 

3d. ^^ As touching Islands arising in the islands, these 

• T , , belong to the 

sea, or in the arms, or creeks, or havens crown. 

thereof, the same rule holds which is before 

observed touching acquests by the reliction or 

recess of the sea, or such arms or creeks 

thereof. Of common right and prima fade it 

is true they belong to the Crown ;^ but where 

the interest of such districtus maris, or arm of uniess form- 



pro* 



the sea, or creek, or haven, doth in point of pj^^^ ^J 
propriety belong to a subject, either by charter p^ej^o^^^ub. 
or by prescription^ the islands that happen 
within the precincts of such private propriety 
of a subject, will belong to a subject, accord- 
ing to the limits and extent of such propriety. 
And, therefore, if the west side of such an 
arm of the sea belong to a manor of the west 
side, and an island happen to arise on the 
west side of the filum aqu<B invironed with j^ese wiii be- 
the water, the propriety of such island will suVec^ ^^^ 
entirely belong to the lord of that manor of 
the west side ; and if the east side of such an 
arm of the sea belong to a manor of the east 
side usque filvm aqtuBy and an island happen 
between the east side of the river and the 
filum a^tue^ it will belong to the lord on 
the east side; and if the filum oqtK^ divide 
itself, and one part take the east and the 
other the west, and leave an island in the 

* See accord. Callis, p. 45, 47. 

m2 
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middle between both the^to, the one half will 
belong to the one lord and the other to the 
other. But this is to be understood of islands 
that are newly made ; for if a part of an arm 
of the sea, by a new recess from his ancient 
channel, incompass the land of another man, 
his propnety continues unaltered. And with 
these diversities agrees the law at this day. 
And Bracton lib. 2, cap. % and the very texts 
of the civil law* vid. Digests lib. 41, de ac- 
quirendo rerum dominio legibus. 7, 12, 41, 
29, 30, 38, 50, 56, 65. et ibidem, lib. 43, tit. 
12, de fluminibus 1. 1. &6. Vide Bracton ubi 
supra, Habet etiam locum haBC species acces- 
sionis in insula nata flumine, qu% si mediam 
partem fluminis teneat, communis eorum est 
qui pro indiviso ab utraque parte fluminis 
prope ripam pr^dia possident, &€. For the 
propriety of such a new accrued island fol- 
lows the propriety of the soil before it came 
to be produced." 

Comments on The foregoing pages of quotation from Lord 
quotations Halc's treatise have been riven at lenerth, 

from Lord ® ° 

Hale. because they embrace all that is generally 

laid down as good law upon this part of our 
subject, and also some other points, perhaps, 
questionable. He first of all agrees with all 
other law authorities, that the derelict land 
belongs to the King. He further states it as 
law, (and it is apprehended to be sound law,) 

« But by the Civil Law, '' dantur primo occupanti.'' 
islands formed in the sea, Just. Inst. 






Doctrine of Lord Hale^ ^c. 165 

that ctistom or prescription caimot entitle the 
subject to relict lands ;^ and that it was de-^"^^^"^^^" 
cided by a case he quotes, that lands acquired Jj^t-'fand? '^ 
" per relictionem maris," are not prescribable 
as part of a manor, or as belonging to the sub- 
ject,* and we are also told ^^ that the soil 
*^ [which was] under the water, must needs be 
^^ of the same propriety [when left dry] as 
^^ when covered with water;* so that, if, while Soil which 
^^ it is covered with water, it be the King's, it with water 
'^ cannot become the subject's because the change own- 
^^ water hath left it." We are, however, soon coming dry? 
after told* that the ^^ subject may by usage and 
prescription acquire an interest in so much 
of the sea as he may reasonably, possess, as a 
*^ districtns maris, a place in the sea between 
^^ two points, or in a particular part contigu- 
'^ ous to the shore, or of a port or creek, or arm 
^^ of the sea. These,'* says he, ^^ may be pre- 
" scribed in point of interest, both of the water, 
*' and the soil itself, covered with the water.'' 

According to this doctrine, land, which q. whether a 
when aqua cooperta can be prescribed^ for by fand covered 
the subject, cannot be prescribed for when J'J^^^lg';^^^^^^ 
relict by the sea. If the soil covered with 
water was the subject's before, (and according 
to Lord Hale's doctrine it may be so by pre- 
scription, so long as it is covered with water,) 
then, says he, such soil when dried up would 

» See ante, p. 152. * P. 153. ante. 

♦ See accord. Dyer, 326. ^ P. 154, ante. 
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belong to him who was such owner. But it 
may be asked^ how does he prove himself 
to have been such owner when it was under 
water ? The answer is, by prescription ; and 
yet it is insisted that he cannot prescribe for 
derelict land at all ! Surely this is in effect 
prescribing for the very same land. It may 
be fairly urged, that if land under the 
water may be prescribed for, against the 
King's prima facte title, the same land when 
left dry may or rather must also be prescribed 
for, — ^because ^ it must needs be of the same 
^^ propriety as it was when covered with 
*^ water.'' 

Example. Suppose I have always claimed (but without 

having any actual grant to show) the owner- 
ship of a certain districtus maris, and have 
never had the title questioned, and it suddenly 
becomes dry land ; can I prescribe that it was 
mine when under water, and thus acquire a title 
to it? If I can do so, this is virtually prescrib- 
ing for the derelict land.— The law of England, 
however, makes no distinction between land 
covered and land not covered with water; both 
are ^^ land/^ technically speaking ; and there- 
fore, it seems a contradiction in terms to say 
that land covered with water can be prescribed 
for, and land relict cannot. Undoubtedly, if 
the subject had no legal ownership in the soil 
under the water, against the King's title, such 
subject can have no better title to it when it is 
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relict and dry. This, however, does not ex- 
plain why land covered with the sea may be 
prescribed for, and the same land lefl unco- 
vered may not. Indeed, according to what 
has been before urged, neither the one nor the 
other can be made good, in point of title, by 
prescription; both being merely land, and 
therefore not lying in prescription. 

The doctrine that if, by prescription, a man J;^cr?ptit3^ 
" hathportum maris de S. in ordinary presump- cWseofrport, 
^^ tion he hath not only the franchise, but the ^^^^1^ ^^^ 
^^ yeij water and soil itself within the port,^ 
rests also on doubtful ground, if the author's 
distinction be sound, viz. that the port or 
franchise f and the soil, do not necessarily go 
together: ^^ the franchise of a port,'' says 
he, ^* is a different thing from the propriety of 
^^ the soil, and so the franchise of a port may 
^^ be in a subject, and tbe soil in the King or 
^^ some other .'"^ Now, if this be the case, it 
does not appear why they should, iq or- 
dinary presumption, go together under one 
word, portus. The learned writer doubts^ 
whether the express grant of a port would, at 
his time of day, without more words, carry 
the soil ; but conceives that an ancient grant 
of the port, coupled with ancient usage, 
would carry the soil. All grants of ports 
are now to be deemed ancient grants; no 

7 See p. 156, ante. ^ See p. 156, ante. 
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modem grants (at least including the soil) 
can be made : are we then to construe every 
ancient grant of a port, without more words, 
as giving inclusively a title to the soil ? Un- 
doubtedly, if the mere prescription for a port 
will carry not only the franchise, but the soil, 
by reason that ^^portus?^ is quid dggregatum^ 
like a manor, then indeed there can be no just 
reason why the word ^* portus,^ in a grants 
should not also have the effect mentioned. 

w^dM^Pw* But, it may be asked, why in any case 
tas'' in a grant should the mere word ^^ Portu^' carry the 

will pass tho ^ 

soil as well as soil, as wcU as the franchise, if the soil and 

iranchise ? ^ 

the franchise are (as they are stated to be) 
separate ownerships, and capable of being 
possessed by different persons, and are some- 
times so held ? The franchise should rather be 
deemed an adjunct to the soil, than the soil 
to the franchise, and yet it is no where said 
that the ownership of the soil carries the fran- 
chise. It is not intended to be denied that 
one person may have bptk ; but it may be 
doubted whether the word ^^ Porttis^ will, in 
any case, carry more than the franchise ; and 
consequently it is presumed that the grant 
must contain sufficient words of grant of the 
soil. It would be singular, in such a case, to 
allow the soil to be prescribed for, when the 

1 P. 156, ante. 



sJ 



as to the Soil of Ports. 169 

port only is actually granted; and if an ex- 
press grant of the port, without more words, 
will not carry the soil, it is difficult to admit 
that the mere prescription for a port will give 
the soil also. Prescription, or presumption, 
ought not to give more than the express grant 
(supposed to have had existence) would have 
given ; especially against the Crown. 

There can be no good reason of policy for 
thus construing the grant beyond its letter, 
or conferring the soil of a port on a subject 
by presumption or prescription. Where 
the port had better have been, the soil may 
as well remain. There can be no occasion to 
strain points of legal doctrine, the effect of 
which will be to deprive the King of that 
which was vested in him for the good of the 
public. The cases quoted by Lord Hale, in 
support of this doctrine, do not seem to war- 
rant the conclusions drawn from them. Thus 
we find the words of the first case, '^ Portus 
^^ et piscaria et mariscus de Toppesham spec- 
^^ tant ad Comitissam Devon," are deemed 
sufficient to prove that not only the franchise 
of the port, but the soil of the port also be- 
longed to her. Now, the ^^ piscaria" is not 
the soil of the port ; nor is the ^^ mariscus'' ad- 
joining y the soil of the port ; and therefore all 
that the words per se^ give, is the franchise 
of the port, the fishery, and the adjacent 
marsh; and the word *' port," even in his 
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own admissioD, may, or may not carry the 
soil. Nothing appears to warrant a constrac- 
tion beyond the franchise^ the fishery^ and the 
adjaceqt marsh ; yet, in a subsequent part of 
his work,^ he draws similar conclusions more 
fully from this case ; where, after quoting the 
case of the port of Toppesham in the same 
short form as above, he adds, — it appears, 

'^ 1st. That the Earls of Devon had the pro- 
priety of the soil of the port by prescription ; 
for they had all the profits that arise by reason 
of the property of the soil j viz. the fishery 
and the salt marsh, which possibly might be 
an ^ incrementum roaritimum .'^ But upon this 
it may be observed^ that the salt marsh was 
adjoining^ and might well pass eo nomine; 
and there is no more ground for construing 
* mariscus^ into a grant of the soil of the port, 
than for holding the grant of the ^^ portus" to 
be a grant of the ^mariscus." As for the 
^ piscaria,^ it seems impossible to convert that 
into a grant of the soil itself, for a piscaria, it 
is admitted on all hands, often exists inde- 
pendent of the soil, where the soil is clearly in 
the King, or another; this has been already 
shown. Besides, the words " spectant ad 
C, D,^ prove nothing on the point o^ prescrip- 
tion. But he proceeds, — 



ic 



2d . They had also the franchise of the port, 

2 P. 55. 
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by prescription, and all the incidents thereof, 
viz. 

1. Applicatio navium^ 

2. Exoneratio navium^ 

3. Mercatum et venditio mercandisarum et 
per retail, 

4. Victualling of mariners and ships, 

5. Lodging and entertainment of mariners. 

^ All which are privileges in a special manner 
belonging to ports, and cannot be had without 
that liberty legally vested." — All which may 
be true enough, and yet not prove the soil to 
pass by the word ^ portus.^ 

The next case cited by the same learned 
writer is that of Pl3rmouth and Sutton Pool.* 
'' P. 10. Ed. 3d, B. R. Rot. 73, dorso, it ap- 
pears, that Willielmus Denlarena Comes 
Surrey, had the port of Pool and anchorage 
and other duties belonging to it." 

'^ It appeared among the charters of the 
Duchy of Cornwall, the transcripts whereof 
remain in the receipt of the Exchequer, that 
Rogerus de Valletort-avantort, gave to Ri- 
chard King of the Romans and Earl of Corn- 
wall, and the heirs of his body, Castrum 
[castle] de Trematon, et 59 feoda militum, in 
Cornwall et Devon, ad idem castrum pertin : 

3 p. 56. 
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ac etiam manerium de Trematon, et villani de 
esse, CUM aqua."^ 

" To this castle of Trematon belong a cer- 
tain petty manor called Sutton Vantort, and 
also the water and port of Sutton; .for so 
appears by the close roll, Glaus. 17. E. 2. 
m. 14. Sutton cum aqua et portu spectat ad 
castrum de Trematon.'^ 

^^ By the death of Edmond, his son, without 
issue, the earldom and this castle came to the 
Crown. Possibly Richard, Earl of Cornwall, 
after issue had, made some alienation before 
the statute of Westminster, 2d, whereby the 
reversion to the heirs of Vantort was barred.'' 

'' The earldom of Cornwall and this castle 
of Trematon descended to King Edward the 
3d. He, by charter, in parliament, grants 
the earldom of Cornwall to his eldest son, ^^et 
^^ castrum et manerium de Trematon, cum villa 
*^ de Saltash, et parco ibidem cum aliis perte- 
'' nentiis." See the Charter, 8 Rep. 8. The 
prince's case. 

* Nothing passes by the adds, that " by a grant of a 

word ^^aqua," save a fish- « piscary, the soil shall 

ery. ^' If," says Lord Coke, " pass ;" by which it might 

" a man grant aquam suara, be inferred that " aqua'* will 
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" the soil shall not1>ass, but carry the soil. But ,« « 

''the piscary within the former page it has been 

" water passeth therewith." contended, under strong au- 

Co. Litt. 4 b. Plowd. 154, thority, that a grant of a 

says, that by '' aqua, a pis- '* piscary'' does not carry 

•' cary shaU pass ; and he the soil. 
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By this grant,'^ says Lord Hale, ^^ with- 
out any special mention of the water or port 
as belonging to it, the port and water of 
Sutton, now Plymouth, was annexed td the 
duchy of Cornwall, for though the charter 
grants ^^ prisas et custumas vinorum necdum 
^^ proficua portuum nostrorum, intra eundem 
^^ Comitatum Comub. simul cum wrecco maris, 
^^ et balena, et sturgeono,*' yet that did not 
extend to the water of Sutton^ which was in 
Devon, but it [the water] passed by the strength 
of its beiug parcel of^ and appendant to the 
castle of Trematon/^ 

^' The t&wn of Ply mouthy which is indeed 
caput portus from whence the port now takes 
its denomination, was not part of Trematon, 
but built upon the manor of Sutton Prior, 
and was incorporated, and its jurisdiction 
settled by act of parliament. Rot. pari. 18 
H. 6. n. 32. and confirmed by rot. pari. 3 E. 4. 
n. 45. But always in both, whatever was 
parcel of Trematon was excepted; and con- 
sequently the haven [portus] itself, (which was 
parcel of Trematon,) was not annexed therjeby 

to Pl3rmouth, but stood upon the same foot of 
interest as before.'^ 

^^ There lies adjacent to this town, [of Ply- 
mouth] within the barbican thereof, a space of 
about thirty acres, which is covered e^jery tide 

^ But see last note. 
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with the sea, and ships ride there^ and come 
to unlade at the keys of Plymouth^ commonly 
called Sutton Poole; for the interest of the 
soil of these thirty acres, being parcel of the 
port, an information of intrusion was^ as di- 
rected out of the Exchequer chamber, pre- 
ferred against the Mayor and Commonalty of 
Plymouth. The defendants pretended title to 
it as parcel of the town of Plymouth, and 
showed, usage to have had certain customs, 
called land leave, terrage, &c. But these re- 
ferred to the shore rather than to the place in 
question.® They allege that it was also within 
the limits of their charter, and that they exer- 
cise jurisdiction of their courts there ; both 
which were admitted. But it was insisted 
upon, on the other side, that the soil itself wa^ 
excepted, as parcel of the castle of Trematon ; 
and it was showed that the King had used to 
have in right of his duchy in the place in ques- 
tion, anchorage, basselage, fishing, and the 
rents of fishers, and divers other port duties 
that savoured of the soil ; as appears by divers 
accounts of the duchy ; divers records men- 
tioning Pola de Sutton was parcel of Trema- 
ton ; several leases made by the King's pro- 
genitors of aqua et PoUf de Sutton; and 

^ Sed qy, if it was regu- num," or pola (forsan ?) a 

larly covered by the ordinary pool, — ^" gorges," a deep pit 

tides, this place was also of water," — "palus," and 

shore? "mariscus," a marsh, will 

7 Although, as before ob- pass the soil, being quid 

served, '^ aqua" will not pass aggregatum, see Co. Litt. 

the soil, (see note to p. 172 4 b. Soa^boilonrie^'of salt," 

ante), yet the words '* stag- and** saliva," or "selda," both 
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some to the town itself^ or some in trust for 
them ; and divers other weighty evidences for 
the propriety of the soil of Sutton Pool ; being 
the very harbour itself^ and belonging to Tre- 
maton: and accordingly a verdict given for 
the King/' The learned writer then adds^ 
^* I have mentioned this the rather because. — 

^^ 1st, Here the very interest of the port, 
and water^ and soil, and port duties them- 
selves, were claimed and recovered by the 
Crown, not upon any prerogative title ; for, if 
it had been so, it would have passed to the 
town of Plymouth, being within the precincts 
of their incorporation, and grant; and then the 
exception of Trematon had not been available, 
but as parcel of and belonging to a manor that 
was formerly a subject's." 

^ 2d. That the King, prima facie, hath a 
right to ports of a royal franchise, yet the 
accession of this manor to the Crown did not 
sever the interest of the port from the manor, 
no more than in case of a fair or market ap- 

of which signify ^a salt of shore. Scratton v. Brown, 

pit. Co. Litt. ib. So also ub. sup. And since there 

the word *' tnarettum^ sig- are so many words and 

nifies soil lying between the phrases, capable of passing 

flax and reflux of the sea, the shore in any given spot, 

and '^ you shall read," says to say nothing oi the word 

Lord Coke, '^ that such a ** shore" (littus) itself^ there 

« man pe«i«isivit trescent seems less reason for giving 

'' acr. maretti. Co. Lit. 5 a. to other words a forced or 

So also the word '' sea- far-fetched import, 
grounds" will pass a portion 
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pendant by prescription ; for if^ by the acces- 
sion to the Crown, it had been divided from 
the castle^ or manor^ it could not have passed^ 
without special words, to the Prince, as it 
plainly did here. As the port was by pre- 
scription parcel of the manor of Trematon, so 
it continued parcel, notwithstanding the acces- 
sion thereof to the Crown, by the death of the 
Earl of Cornwall without issue; and it passed, 
together with the castle, by the general grant 
of it, as a leet or market, or any other parcel 
or. appendant; and so, not like those flowers 
of the Crown which are rendered disappen- 
dant by the accession to the Crown, as waifs, 
strays, &c." 

Comments on With regard to this last cited case, the resuH 

Plymouth and Undoubtedly was, that the King retained both 
Sutton Pool. ^^^ g^jj ^^j jjj^ p^j.^ ^f ^niioxi Vantort; but it 

does not seem so clear that he retained it as 
appendant by prescription. As to the franchise 
of the port, it is not meant to deny that a iran- 
chise may 6^ appendant to a manor by prescrip- 
tion ; but the case by no means proves that the 
soil of the sea, or an arm, or port thereof, may 
be in like manner appendant, by prescription, 
to a manor. It is to be remembered that the soil 
of the port belonged to the King, before it was 
a port, and does not appear to have ever 
been divested from the Crown at all;® and 

* The first grant quoted Romans^ and unless the soil 
is that to the King of the in question was ** parcel of 
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even if his ancestors had granted it away as 
parcel of the land of the manor, yet when the 
whole fell again to Edward 3d, he became 
possessed of the soil in his ancient title. His 
descendant^ king Charles 2d, (for whom the 
verdict was given,)' was, in the present case, 
entitled to it in a double right, if possible ; for 
all that his ancestors had once granted away 
with Trematon and the manor, fell to him 
again by descent; and if they had never 
granted the soil, then it was his ab origine. 
The town of Plymouth must have produced 
either the King's grant of the soil in question, 
or some tantamount evidence of right to it : 
and as they failed so to do, even on the dis- 
puted ground of prescription, the soil neces- 
sarily remained to the King, and the franchise 
of the port remained appendant to the manor. 
It does not appear that the evidence adduced 
on the King's side was necessary to his case, 
further than concerned the franchise, although 
it was also used to rebut the claim to the soil. 
The grant to the King of the Romans was of 
the castle and manor of Trematon, and the 
town, cum aqud, [and ^^ aqua'' carried, the 
fishery only,] and the manor of Sutton Vantort, 
and als othe water ?iwAport of Sutton Vantort, 
were admitted to belong to the cattle; i. e. 

Me co^fZe and manor of Tre- not), — it was still in the 
maton," at the time of this Crown, for the words '*cwn 
grant, by metes and bounds^ aqua,* did not pass more 
-^and nothinff appears to than a fishery, 
show whether it was or was '^ Mich. 16 Ch. 2. in Scac. 

N 
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to be appendant to it. The castle^ the manor^ 
the town cum aquiiy all fell to King Edward 
by descent, and he, by a somewhat different 
form, granted ^^ castrum et manerium de Tre- 
'' maton cum villa de Saltash et Parco ibidem 
^^ cum aJiis pertinentiiSy'' without any men- 
tion of the port or aqua of Sutton Vantort. 
The town of Plymouth being built on another 
manor, viz. Sutton Prior, was no part either 
of the manor of Trematon or of the manor of 
Sutton Vantort ; and the soil in question was 
clearly part of the port or pool of Sutton Van- 
tort, which was parcel of the greater manor 
and castle of Trematon.* The charter of the 
town contained an express exception ofwhaih 
soever was parcel of the castle and manor of 
Trematon ; and therefore, clearly Sutton Van- 
tort, both pool and manor, were doubly ex- 
cepted; first, if parcel of Trematon; and 
secondly, from being within a different manor 
firom Sutton Prior, viz. Sutton Vantort, which, 
at all events, was not belonging to Pljrmouth. 
If the pool and soil of Sutton Vantort did not 
pass by the grant of King Edward, as a less 
within a greater manor, then it remained in 
King Edward, and subsequently, by succes- 
sion^ vested in King Charles ; and if it did so 
pass to the Prince of Wales, then, through 
him, it came also to the crown, and by the 
crown it was excepted by the words of ex- 

' By the name of castle^ one or more nanoni may pass. 
Co. Litt 5 a. 
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ception in the charter^ so that quacanqae, &c. 
the town of Plymouth had no title. But surely 
this is no evidence that land covered with the 
sea, may be prescribed for. It was admitted 
on all sides that Sutton Vantort, cum aqua et 
Portu, spectant ad [belong to] castrum de 
Trematon; and it was clear that Trematon 
was excluded, totidem verbis, from the Town 
Charter, and was vested in the King. The 
King, therefore, did not prescribe at all, for 
he produced written evidences of his title, and 
had his original common law right besides. 
In fact, all that did not pass from the crown by 
the original grant to the King of the Romans, 
in the first instance, was the King's soil by 
common law ; all that did pass by that grant 
came afterwards to King Edward, by descent; 
and all that King Edward granted to the 
prince, and also all that did not pass in the 
grant to him, but was crown property ab 
origine, became ultimately vested in King 
Charles; so that in him, at the time of the 
dispute, all title centered, save what the town 
possessed by their charter, and there it was 
not to be found. Lord Hale also cites in this 
place, in support of the same doctrine^ the 
case of the Barons of Barclay^ already quoted ; 
but which case, if referred to, will not appear 
to establish the point, that he who prescribes 
for a port thereby also acquires the soil of 
it ; for in that case the King was admitted to 

9 Barons of Barclay's case, p. 9 1 ante. 

n2 
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be owner of the franchises of the ports both 
of Bristol and Gloacester, within the precincts 
of which the land claimed by the Barons was 
situate, and yet the land was adjudged to the 
Barons^ whilst the ports remained in the King. 
The King was, prima facie, the lawful pro- 
prietor of the soil, and was also the owner of 
the port; and according to Lord Hale, the 
port and thq soil ordinarily go together ; and 
yet, it seems, these badges of ownership were 
not sufficient to outweigh the claims of the 
Barons, specially proved, to the land. 

piBtinction There seems to be this material difference 

between 

« portoB'Mn a when WO spcak of" Portus'' in the crown, — 

Bobject and in ^ , ^ 

the Crown, and the same in a subject In the crown, the 
soil and the port are ordinarily united, because 
the soil is the property of the crown by com- 
mon law ; but it is not so in the case of a 
subject, whose right to the soil is adverse to 
the ownership of the King. It is matter of 
course that the soil belongs to the King, until 
the contrary be proved. So also the fran- 
chise of the port. But in the case of a sub- 
ject, each of these distinct rights are set up 
against the King's prima facie acknowledged 
ownership, and it does not seem correct to take 
the one from the King by implication, because 
the other is substantiated against him. It is 
well known, that theportus often extends over 
several miles of shore, on both sides of the 
actual harbour, as happened in the last cited 
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Barclay case ; and it would seem unreasonable 
to construe the word ^^ Portus*' into a title to 
such an extent of land, where the franchise 
alone will satisfy the word^ and the franchise 
and land are fairly and technically distin- 
guished from each other by the law itself. 
No other cases, save those quoted by the 
learned writer, present themselves to give co- 
lour to such construction : and with regard to 
the cases or records alluded to^ it is not too 
much to say, that from the manner in which 
they are reported, it is not easy to collect out 
of the mass of evidence adduced, what was, 
and what was not the true ground of the de- 
cision. 



The principal points of law discussed in 
the foregoing pages are these ; — 

1. That the dominion and ownership of the British Seas^ 

and of the creeks, bays arms, ports, and tide rivers 
thereof^ are veste^y by our law, in the Grown. 

2. That this ownership includes aqaam et solum; both the 

water, its products and uses, and the land or soil un- 
der the water. 

3. That such ownership includes the shore, as far as the 

reach of the high-water mark of ihe ordinary or neap 
tides. 

4. That the land subject to spring tides, and high spring 

tides, is no part of the sea, or sea-shore ; but belongs 
to the title and ownership of the terra firma. 
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5. That by grant from the Crown, a subject may have a 

lawful ownenhip of a certain portion of the sea, its 
creeks, bays, arms, ports, or tide-rivers, and of the 
shores thereof, tarn aqua quam soU, « 

6. But that such grants most have a date anterior to the 

statutes restraining the alienation of Crown lands. 

7. That no distinction exists at law, between the title or 

proofs of title to such land covered with water, and 
the title to terra Jirma, 

8. That where the ownership claimed by a subject in any 

such disiriciiis maris, or tide-river, or shore cannot 
be proved by the production of the grant, such 
ownership can no otherwise be established than by 
adverse possession, under the Statutes of Limitation. 

9. That such ownership cannot be supported by ^pre- 

scription,*' properiy so called, against the King, and 
never could, at any period, be so supported under 
the feudal law. 

10. That tte proofs of title, where the grant itself is not 
forthcoming, to such districtus maris out Uttoris must 
be para materut with those required to j»*ove title to 
inland estates. 

Ih That proof, by prescriptive evidence* of a right to a 
franchise, liberty, or easement in or out of the soil, 
is no sufficient evidence of title to the freehold and in- 
heritance of the land itself, whether such land be terra 
firma or pars maris, 

12. And consequently, that the ownership of a several fish- 
ery, or of the franchises of wreck, of flotsan, jetsao, 
and ligan, or of royal fish, or of ports, or tte liberty 
of digging for sand, or shells, &c., will not be suffi- 
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cient to establish an absolute ownership over the soil 
itself^ where such rights are enjoyed against the 
Crown. 



13. And> therefore, neither the express grani of a franchise^ 
or liberty^ nor ^ prescription" for such, (which supposes 
a grant) can be construed to include the soil, or free- 
hold, against the Crown, by impUcation, or presump- 
tion. 

14. That ^alluvion," properly so called, belongs to the 

ownership of the freehold of the adjacent terra firma, 
subject to such interests in others as such owner- 
ship is liable to. 

15. That ^ derelicf land, properly so called, belongs to 
the Crown, as land suddenly and by manifest marks 
left by the sea. 

16. That islands produced out of the British Seas, and the 
creeks, bays, arms, ports, and tide-rivers thereof, be- 
long, like derelict land, to the Crown. 

17. Unless the soil under the water out of which such 
islands are produced, previously belonged to a subject. 

18. That the title of a subject to the soil of a districtus 
maris, viz.* — to the soil of any creek, bay, arm, 
port, or tide-river, or to the shore, in no substantial 
respect differs from a title to terra firma, 

19. That it is more for the public advantage that the 
ownership of subjects should be limited to the terra 
firma ; and consequently, that by the rule of law, as 
well as of public policy, claims set up to tracts of sea, 
or of ports, or tide-rivers, or of the shore, ought not 
to be favoured against the Crown. 
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PUBLIC RIGHT TO USE THE SHORE FOR BATHING, 

AND FOB 

DIGGING AND TAKING SHELLS, SAND, &c. 



As to the Right to use the Shore for Bathing. 

As to the right Thb general right to frequent the shore for 
theshoref ^"^ sea-bathing was made the subject of legal 
question, for the first time, in the recent case 
of Blundell v. Caterall.^ The plaintiff, who 
resisted the rights ^^ was the lord of the manor 
^^ of Great Crosby, which is bounded on the 
^^ west by the river Mersey, an arm of the 
^^ sea.'' It is stated in the report of the case, 
^^ that as lord of the manor he was owner of 
'' the shore y and had the exclusive right of 
^^ fishing thereon unth stake nets. The de- 
'* fendant was the servant at an hotel erected 
^' in 1815, upon land in Great Crosby, fronting 
** the shore, and bounded by the high water 
mark of the river Mersey, the proprietors 
of which hotel kept Bathing Machines for 
" the use of persons resorting thither, and 
'' who were driven by defendant in machines 
'' across the shore into tlie sea for the purpose 

1 5 Barn, and Aid. 268. 
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'* of bathing; and the defendant received a 
'' sum of money from the individuals so bath- 
*' ing, for the use of the machines^ and for his 
'' service and assistance. No bathing ma- 
** chines were ever used upon the shore of 
" Great Crosby before the establishment of 
^' this hotel ; but it had been the custom for 
*^ people to cross it on foot for the purpose 
*' of bathing. There was also a common high- 
" way for carriages along the shore, and it 
^* was proved that various articles for market 
'' were occasionally carted across the shore, 
^^ although the more common mode of convey- 
*^ ance for such things was by a canal^ made 
^^ about forty years ago. The defendant con- 
" tended for a common law right for all the 
'* King's subjects to bathe on the sea -shore, 
'^ and to pass over it for that purpose on foot 
^^ and with horses and carriages." It was de- 
cided, by three of the learned judges against ShiidSi *" 
one,^that no such g'^^ra/ right in the subject Se%*ubii?" 
to frequent the shore, /or the purpose of bath- mon^iaw right 
ingy existed^ whether on foot or in carriages. J^Mhore?**^* 

This was the first case in which the public Remarks on 
right to use the sea and sea-shore for bathing, Biondeii y. 
was Q\Qr judicially either claimed or opposed, 
as was remarked by Mr. Justice Bayley. The 
case was very fully argued, and the judges 
gave their opinions at considerable length. 
The learned counsel who argued against the 

« Best, now Lord Wynford. 
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right, opposed it on three several grounds. 
^ Firsty from the silence of the authorities. 
^ Secondly y because such a right was contrary 
^ to analogies. Thirdly ^ because it was 
^contrary to acknowledged and established 
^^ rights;" and the three judges^ by whom the 
case was decided, seem to have been governed, 
principally^ by the first and last of these se- 
veral grounds of argument. 

Remarks cob. It is to be observcd^ that the title of the lord 

tinned. ^ 

of the manw to the absolute ownership of the 
shore itself was supposed to be proved ; and 
not only the soil of the shore^ but also ^ an ex- 
^ elusive right of fishing thereon with stake 
^ nets^^' was taken for granted to be the private 
property of the lord ; and, therefore^ the par- 
ticular question was not whether the shore was 
subject to such general customary right of ba- 
things but whether the private ownership of 
such shore, coupled with an exclusive private 
fishery with stake nets, was subject to such 
general customary right of bathing. The 
Courts however^ did not confine themselves 
to the narrow ground of the incompatibility of 
the bathing with carriages, or on foot^ in a 
place where a private fishery with stake nets 
existed ; on the contrary^ they decided upon 
the broad ground^ that a general common law 
right did not exist at all^ by ancient custom and 
usage, of frequenting the sea-shore for bathing. 
It was taken for granted, on all hands, that the 
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original ownership of the shore is in the 
Crown; and that even the King's ownership was 
subject to the common law rights of fishing and 
navigation; and also, that the subject who 
became owner of the shore by the King's grant, 
was as liable as the King to those customary 
rights; but it was denied that either the 
King's^ or a subject's ownership of the shore 
was subject to a like general common law 
usage of bathing. 

With regard to the silence of the books, suence of the 
the Court said, ^ that no trace of such a right right of bath- 
^ was to be found in the books/' But it seems *"*^* 
to have been admitted that the ^ books" were 
not the only authorities for or against such 
right ; for the Court also said, ^ that the ex- 
^ istence or the extent of the subject's right 
^ was to be collected in this, as in other in- 
^ stances, from the manner in which the sea- 
^ shores throughout the kingdom have been 
^ from time to time immemorially used ; . as 
^ well as from legal authorities." Now the 
silence of the books may, in some cases, be 
alleged to testify the extreme certainty of, and 
general acquiescence in a right. The custom 
in question would seem to be a right of all 
others the least likely to become the subject of 
legal dispute. The silence of the books in 
respect of a custom so natural and universal^ 
may be thought to make as much for as 
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against the usage :' nor can the mere silence 
of the books be deemed a sufficient negative of 
a custom. If, indeed^ the practice of bathing 
has generally prevailed^ time out of mind^ 
throughout the realm^ the silence of the books 
gives consent rather than deniaL The right 
in question was a case of custom, and by the 
dicta of the judges themselves^ we are per- 
mitted, in the absence of all book authority^ 
another distinct ground for decision, viz. 
^ immemorial usage,^ which is the very es- 
sence of the common law itself. 



Antiquity of 
the cuBtom 



It is not easy to point out a custom more 
tSiiSi^?*' universal, more natural, or more ancient on 



.^ It IB «dmitted, that in 
some cases> ''the silence of 
'^ the books may be elo- 
'^ guence," as Lord Ellen- 
borough expressed it in 
Aubrey r. Fisher, 10 East. 
456. But that is where 
some singular custom dif- 
feryig from, or opposite to 
the general custom, is set up, 
and no mention or allusion 
made in the books to Ae 
opposite and particular cus^ 
tom. Thus in the case al- 
luded to, the general custom 
of the reabn was that trees 
mider twenty years' growth 
were, if cut, to be deemed 
underwood, and titheable, 
but trees of twenty years* 

frowth and upwards were 
eemed timber trees, and 
not titheable. A custom 
was set up in one County, 
that if the tree did not con- 



tain ten feet of solid timber, 
it was underwood ; and his 
Lordship's remark was ap- 
plied to this alleged custom, 
which was deemed not to be 
good accordinfirly. In the 
urineipal case Uie custom to 
oathe is general; and a 
custom set up, in one dis- 
trict, of limiting the bathing 
to one class of persons, or 
to persons of a certain age, 
or to a certain hour, would 
be a singular exception to a 
ffteneral rale; and if the 
books were silent about it, 
might well be denied. But 
it would be strange to con- 
strue the silence of the books 
into a denial of a custom 
which has actually existed 
umversalhf and immemo- 
rially, and which, therefore, 
has always spoken for it- 
self. 
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the sea-coasts not of England only, but of the 
whole world, than that of bathing. We know 
that the natives of the British Islands have 
been, from time immemorial, famous for their 
skill and intrepidity in the art of swimming. 
The most barbarous and the most civilized 
nations in all parts of the globe have equally 
practised bathing and swimming. So &r 
from the silence of our books being a good 
authority for the non-existence of this right, 
it would have been the more singular cir- 
cumstance of the two to have found the 
point in any way disputed. The constant 
enjoyment of this privilege for ages without 
dispute, would, it might be supposed^ have 
proved sufficient to establish it as a com* 
monlaw right, similar to that of fishing in the 
sea. It is difficult, indeed, to imagine a ge- 
neral and public right of fishing in the sea, 
and on the shore^ unaccompanied by a gene- 
ral right to bathe there. 

It is true, that if the natural instinct or habit Dwtmctioii 

tit ' between the 

of man to bathe be aUme sufficient to establish castom as 

. . , claimed in re- 

such nght, it would confer a right to bathe in spect of the 
rivers, streams, lakes, &c., which not being inland waters, 
subject to the tides, are no part of tlie sea. 
But it is not the inclination alone, but the 
Universal and habitual practice which is neces- 
sary to establish such a right; due regard 
being also had to the nature of the ownership 
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in the locus in guo. Rivers and lakes. Sic., 
not subject to the tides, being no part of 
the sea, are do public hi^vray, no ** great 
waste" subject to public use for fishing, navi- 
gation. Sic. They are, by our law, private 
property to all intents and purposes. The 
analogy, therefore, does not fully hold ; bat 
even in this case it may be doubted whether 
a custom, proved to have existed time out of 
mind, of bathing at a particular place, in any 
river or lake, by the inhabitants of the adja- 
cent parish, town, or district, — especially 
where a common of piscary exists, — may not 
be reasonably supported as an easement or 
liberty, on the same principle as a right of 
way. However this may be, the nature and 
degree of these habits amongst a maritime 
people, dwelling on the sea-coasta, and ad- 
dicted to navigation and fishing, are not to be 
considered on precisely the same footing as 
the habits of an inland people. We are, 
nationally, a maritime people, and genera! 
customs should be tried by the national habits 
aad pursuits of such a people. 

Brwjto^L*fa- ^* '^^ '^'^ before us it was aigued, that al- 
J° ht°^ """ though no express mention is made of bathing 
as a genend common law right, yetthe common 
right to frequent the shore, {littus,) without 
limitation of purpose, (so that it be legal,) is 
expressly asserted by Bracton. The learned 
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judges^ however, who decided the case^ con- 
sidered BractoD not only to have quoted, but 
to have interpolated this doctrine from the 
Civil law ; and that the Civil law and our law 
do not agree. Mr. Justice Best^ (who dis- 
sented from the decision of the Court,) replies 
to this reasoning, ^ that Bracton has not stated 
^ this right as civil law ; he has made it part 
^ of his book ^ de legibus et consuefudinibus 
AngKa/ " It appears, in fact, that the pas- 
sage actually referred to and contradicted by 
the three learned judges, as being a mere 
transcript from the civil law^ relates not to 
the sea^shore, but to the banks of rivers^ 
There is a separate section in the Institutes 
relating to the sea-shore^ which says, ^Lit- 
^ TORUM quoque usus publictss est jure gen- 
^ tium, sicut et ipsius maris f^ and this pas- 
sage^ nearly in the same words^ Bracton has 
also;^ although the learned judges commented 
on the text relating to river banks, viz. ^ JZi- 
^ parum etiam usus publicus est^ jure gentium^ 
^ sicut ipsius ^^mimV^"^ which^ at this day> is 
certainly not deemed, in its fullest extent, good 
law,® The reasonings therefore, seems to have 
been this, Bracton is wrong in his law that 
'' RiPARUM usus communis est, Sgc.^' therefore^ 
^^ littorum usus non est communis.'' But this 

« Xuflt Insfr. lib. 3. Tit. 7 Bracton, lib. 2, ch. 12, 
1. sect 5. sect 6. 

Seep. 117, ante. ^ Ball v. Herbert, 3 T. 

R.253. 
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is certainly a ^ non sequUurf' and althoi^h (he 
Gourt^ from authorities^ proved Bracton to be 
wrong, to a certain extent, in bis law respect* 
ing particular uses made of banks of rivers^ 
(as for towage)^ yet no authorities were ad- 
duced shewing that the ^ communis ustis'' of 
the sea shore for bathings is not a good cus- 
tom. It has been before shewn that Bracton 
does not copy or follow the civil law in certain 
points relating to the sea and sea-shore. For 
whereas the language of the Institute^ is^ ^pro- 
^' prietas autem eorum potest inteUigi nuUius 
^' esse,^ the ieiLi of Bracton contains no such 
doctrine. Thus it is evident he did not merely 
copy the Institutes^ since he has wholly omitted 
a most important sentence, which, as we have 
amply shown in former pages, is not law wiA 
us, whatever it might have been with the Ror 
mans« 

pistiiictioii xhe ripa or bank, and the litius or ahora 

between ** ri- -'^ 

pam" and are not one and the same. The ripa is terra 
firma, and generally cultivable, and therefore 
damageable in its crops and produce* BoA 
the shore is covered twice every twenty-four 
hours by the ^^ tide, *' and partakes of the 
nature of sea-bottom, and is by Lord Hale 
himself distinguished from ^^ terra firma,^* 
and classed rather with sea-bottom. In legal 

^ Inetit. lib. 2, title 1^ sect. 
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parlatice^ indeed, shore^ sea-bottom^ and terra 
firma are all, technically^ land: still, how- 
ever^ with this farther technical distinction, 
that a grant pf so many acres of land, without 
more words^ will include no more than the 
^^riparo/' and will not include the ^^littus/' 
nor any portion of land covered with water^ 
unless so specially described. Wherefore^ 
it is evident that the two words^ ripam and 
HttuSy are not quite identified with each 
other; nor does a negative applied to a right 
claimed in respect of the one^ necessarily 
toveh or disaffirm a right claimed as to the 
other. 

It may be safely admitted^ that the banks of 
rivers Bot subject to the tides are not so open 
as Bractcn represents, without admitting any 
mistake, to the same extent^ as to the sea- 
shore. Few (if any) of our old law writers 
are deemed better authority than Bractbn; > 

and if we , are to assume that because he is The text of ' 

Bracton as it 

wroQff in one case, and the law is since altered ^^ »? ^»» 
m another^ therefore, in a third and difierent 
case he mtiist also be wrongs what law writer 
have we who cdn - pass such an ordeal ? Mr. 
Justice Btfller, in l^e case of Ball v. Herbert,* 
(which related to towage on the banks of a 
navigable river,*) observes on the passage of 
Bracton, ^^ riparum usus,'* &c. — ^^ It plainly 

2 3 T. R. 253. » Qujere, tide river? 

O 
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appears to have been taken from Justinian, 
and is only part of the Civil law ; and whe- 
^^ ther or not it has been adopted by the 
^' Common law is to be seen by looking into 
^^ our books^ and there it is not to be found.*** 
But, it may be asked> what are ^^ our books*' 
if Bracton be not one ? and if Bracton be not 
contradicted by other authorities or customs, 
he is, prima facie^ an acknowledged law wri- 
ter of authority. 

It does not Now, as the books are totally silent in regard 
follow that to bathing^ (which is one part of ^^ the com- 
ton's text is muuis usus littorum^**) and silent also as to 

taken from the i .1 ^ 1 • 1 ji ■ 

Civil law, that several other common uses to which the shore 

the doctrine 1 i* 1 j.i i^ •! f t% a. 

may not be may be appued, the authority of Bracton, as 
mlm law. ^™' to the right of . the public to make use of the 
sea-shore, might be deemed good authority 
for all such customary uses made of it as are 
uncontradicted by the books^ and not incom- 
patible with other unquestionable rights, or 
the known laws of the land» There is nothing 
singular in the laws of two different nations 
agreeing in their permission of a custom so 
natural as bathing. The habit of bathing is 
as natural to a native of Britain as to a Roman ; 
much more so^ indeed^ if the effect of insular 

^ The judges^ in the prin- although they were not so 

cipal base, quoted the words applied by Judge BuUer 

of Judge Buller as appli- himself, but to banks of 

cable to Bracton's doctrine rivers, 
relative to the sea-shore; 
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habits (and habit is second nature) be con* 
sidered. It would have been more singular 
if the Civil and British laws had not agreed 
in throwing open the sea-shore for purposes 
of public use common to all mankind. 

The coincidence of phrase adopted in ex- 
pressing such legal right, can be no sufficient 
ground for rejecting the law. The phrase 
may be borrowed, and yet speak the law of 
the land. If the law were as singular as the 
phrase, that might be a rational ground for 
doubting whether the law, as well as phrase^ 
be not foreign; but in a case where it is so 
natural that all nations should think, and act, 
and legislate alike, it seems not reasonable to 
hold that the law is foreign because one of our 
jurists, writing in latin, borrows a latin phrase 
or sentence. Our early law writers wrote in 
the language of the Civil law, and not in their 
native tongue ; the language of the Civil law 
was the language of our Courts in early times, 
though the law itself might differ ; and many 
sentences in our early Latin writers might be 
pointed out, which lay down the undeniable 
Common law of England in the same words 
by which the Civil law expresses the same 
rule. Natural reason alone has made the 
Civil law and Common law to coincide in 
many points, without borrowing from each 
other; and if the Latin tongue be used to 
declare both codes, what wonder if the like 

o2 
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words and phrases of one and the same lan- 
guage be used to express similar laws. 

The Roman There are several points of the Roman law, 

law and our * 

Common law delivered by Bracton in the lane^uac^e of the 

agree in some •' n 

points. Institutes, which are allowed to be part of our 

Common law at this day, as Lord Hale him- 
self admits. It is clear that our law has either 
actually adopted the Civil law in some points, 
or has, from the nature of things, coincided 
with it. The only true question is, whether 
the matter in dispute be or be not a part of 
our laws and customs ? The Common law of 
England may adopt, and certainly has adopted, 
some detached portions of the Civil law ; and 
it is not strange or difficult to suppose both 
these systems of law to have agreed in sanc- 
tioning a natural right and habit, coexistent 
with the earliest habits of the human race. 
Had the Roman law first declared, that to 
bathe in the sea was not a common right, but 
* must be asked or hired from the owner of the 
shore, and the English law had followed in the 
same words, it might then indeed be imagined 
that so strange a restraint in the law of Eng- 
land upon so natural a use of the sea-shore, 
expressed in the words of the Roman law, 
was interpolated from that law. But, as re- 
gards the point in question, it is a custom 
common to all nations, and foreign to none. 

the custom of To Say that the law was borrowed, is to 

bathing pre- "^ ' 
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infer that the custom did not exist before ceded the law 

, both of Eng- 

the time of borrowing. But will it be said land & Rome, 
that the shore was not as much frequented for 
bathing before that time as after? Men were 
used to bathe and swim long prior to the writ ■- 
ten codes of Rome or England. The custom 
preceded the law, and that which Roman law 
may have sanctioned by book, may have been 
already custom, i.e. Common law, in England. 
It must be admitted, that our law and the 
Roman law do also disagree in some points 
respecting the use and property of the sea- 
shore; this was, at some length, proved by 
Mr. Justice Holroyd ; but this is no evidence 
that they do not agree in other points. They 
do agree in the common right of fishing ; why 
may they not agree in the common right of 
bathing? In those points wherein they differ, 
our books and Common law cause the differ- 
ence ; but do our books and customs create 
any difference as to bathing ? It is admitted 
that not one expression in our books is to be 
found contradictory to the common right to 
frequent the sea-shore for bathing; and that 
bathing is, and ever has been, a general cus- 
tom and practice will hardly be denied ; for 
the habit is coeval at least with fishing and 
navigation, two acknowledged ^* communes 
usus** of the sea-shore. 



The Court seem to have construed the I*^® ^o'<^s of 

Bracton not to 

words of Bracton, " communis usus,^ in an ^ construed 
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too largely,— extreme sense ; viz., as denying all ownership 

by reasonable ' , xr- t* • 

conatruction over the shore, even m the King. But it 

seem to be 

good law. does not appear that the words were intended 
by Bracton to be understood further than as 
importing common rights of usage^ distinct 
from the ^^jus proprietatis ;*' nor is it neces- 
sary to interpret him to mean that the owner- 
ship of the soil was not (as now held to be) 
in the King. Indeed, we have just now shown 
that he wholly omits the doctrine of the Insti- 
stutes^ as regards the ^^ propriefasJ' He 
must, therefore, be taken to have meant 
no more than that the shore was a public 
common, open to public resort, and convert- 
ible to various public uses, as is the sea. . It 
is in every day's experience that the shore is 
open ^^ to common use.'' It is difficult to say 
what other common uses the shore can be 
converted to by the public, besides those of a 
^^ highway, for the exercise of the fisheries and 
^ navigation," ^^ digging of the soil for manure, 
^ and for materials for building, ballast, &c,/' 
and, lastly, " bathing." The first three of these 
uses are confirmed by the law ; and the digging 
and carrying away sand, &c. is a right actu- 
ally affirmed by Statute law to all the inhabit- 
ants of two of the largest maritime districts' 
in England, and has but very recently been 
disputed as a general right. 



5 Devon and Cornwall.— ^ In Bagott v. Orr. 2 
See p. 102, ante. Boss, and Pull. 472. 
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Thus the lans^uatre of Bracton would seem usesofthcBea 

o o and Bea«shore 

to be warranted alike by law and practice in 
every use to which the sea can be applied ; 
whilst one recently disputed instance (the dig- 
ging of sand^ &c.) will not apply to the sea^ 
and therefore does not come strictly within his 
words, which are '^ sicut et ipsius maris.^ 
The sea is a public highway, — so also is the 
shore. The sea is subject to the public right 
of fishing and navigation, — so also is the shore; 
and to what other purposes is the sea applied, 
by common righty to which the shore has not 
been at least equally applied by common ztse, 
digging for sand, &c. not excepted? So far 
therefore, as relates to the ^^ communis usus," 
(exclusive of the hsirren ownership of the soil) 
the text of Bracton is borne out by matter of 
fact/ Callis also, quoting from an old text- 



7 In a very recent case, water mark, at right angles 

the King v. Commissioners from the coast, towards th e 

of Sewers, for Pagham, sea, across the '* shore*" 

Sussex, 8 Barn, and Cress. The effect is to accumulate 

355, it is laid down by the beach and shingles on 

the Court, ^ that every land- the one side into heaps, and 

'^ owner exposed to the in- which accumulation consti- 

** roads of the sea, has a tutes the protection sought 

right to protect himself, for. The sea is thus, made 

and is justified in erecting to shut out itself. This kind 

" such works as are neces- of work has, in many places 

" sary for that purpose." on the coast, produced very 

This was said in regard to extensive accumulations of 

groynes, a kind of work beacA> sand, &c., annexed 

which takes permanent pos- to th^ adjoining land, and 

session of the soil, and is has thus not merely jt>ro^6<;/eii 

only effectual when con- but added to the ownership 

strncted upon the "shore." of the land. How far the 

These groynes are piles of subject may assert a claim 

wood carried out from high- to the ownership of such soil. 
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writer, says, ^^Rex hahet proprietatem, 
sed populus habet tisum ibidem necessari- 



so recovered from the sea^ 
may be judged from what 
has been already said, viz., 
that it will depend upon the 
gradual nature of the acqui- 
sition. But with regard to 
the right declared by the 
Court in the case above 
mentioned, it does not ap- 
pear whether it was meant 
to be laid down as a gene- 
ral common law right, mde- 
peQdent of the ownership of 
the ^ shore," or as a nght 
inherent only in the owner- 
ship of the snore. Presum- 
ing the ^ shore" to belong to 
the €fowii> (as is to be pre- 
sumed until the contrary be 
shewn,) the question is, whe- 
ther all owners of lands on 
the coast have a right so to 
use the shore, such shore 
beiDg the property of 
the King? or whether 
Ihi) Court intended to ap- 
ply the doctrine only to 
ihose who were ovmers of 
both the land and the 
** shore ?" Such works are, 
in fact, an embanking against 
thd 6ea» and do not only 
protect the land from further 
inroads, but recover lost 
land from the sea. The 
question is of importance, as 
regards evidence of title to 
the " shore ;" for if the right 
be general, and independent 
of the ownership of the 
shore, such acts cannot be 
evidence of private right to 
the shore. And if the owner- 
ship of the shore will alone 
give the right to do such 
acts, the ownership of the 



shore, in point of title, must 
have existed before any such 
act ; and if so, then such act 
can only be proved lawful 
by proving a pre-existing 
title to the shore. If the 
title to the shore must be 
first proved to make any 
such act lawful, the title to 
the shore muirtbe proved by 
evidence dehors the act itself. 
Presumption, in this case, 
is no good tide againsi Ihb 
Crown. Such acts as thesp, 
done by private individuals, 
are independent of acts done 
by Commissioners under the 
Statute of Sewers, 23, H. 
8,ch. 5. It wi)l h^vdh be 
held that the erection of one 
groyne,, by the lord of fl/e 
adjacent manor^ will, after a 
lapse of twenty or more 
years, be per se suffiefent 
evidence of title to the soi^ 
of the shore against the 
King. One or two gvoynes 
will often prove adequate to 
the protection of several 
miles of coast ; and even oc* 
casion very considerable ad- 
ditions to such extent of 
coast. If, however, the right 
to erect such works upon 
the shore be held to be a 
fi^eneral Common law right, 
ft is no slight ailment in 
favour of Bracton's doctrine. 
It may also be remarked, 
that if by the construction of 
such works such rapid addi' 
tions are obtained from the 
sea as the law will take notice 
of, they will belong to the 
(vrown, tofUess those addi- 
tions have been taken pos* 
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w/«."®The practice of bathing andswimmingmay 
justly be termed " necessary'* to a maritime 
people. It is true the shore may be converted 
to other uses than those just mentioned, but 
not such as are in their nature open and com- 
mon ; therefore, an appropriation or in-tak- 
ing of it is not a ^^ communis tisus.*^ Now, in 
the case of a common within a manor, it is well 
known that the lord of the manor is owner of 
the soil of the common ; but that the tenants 
have a certain ''communis usus'' of such com- 
mon, so as to render the ^^ soil" of compara- 
tively trifling value to the lord. He cannot 
infringe upon the rights of the ^^ commoners,*' 
by any in-taking or inclosure of the common. 
Why cannot this analogy serve for the sea- 
shore? The common uses to which it has 
generally and immemorially been applied by 
the public, might as reasonably be supported^ as 
are similar uses of the soil of inland manors^ so 
long as such uses are beneficial to the public ; 
and the ownership of the soil might be made 
available only in cases where the ^^ common 
rights'* are not injured. The soil of the shore 
would seem to deserve no better protection on 
behalf of private owners, than the soil of a 
common within a manor ; on the contrary, a 
private ownership of the sea-shore, if asserted 

session of by sufficient acts See p. 136 ante ; and 2 

of ownership for the period Anst. 614, Attor. Gen. v. 

of time required by the Richards. 
Statutes of Limitation, to ^ Callis, on Sewers, 54. 
negative the King's title. 
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and acted upon^ is very likely to prove a pub- 
lic nuisance ; and^ therefore, deserves no en- 
couragement or support against any public 
uses which are laudable and beneficial, and 
have ancient usage in their favour. 

memorial cu"2- ^^^ ^^^ ^'^"^ s®^™ t^ ^^^vc denied the con- 
torn of bath- tinned and immemorial custom of bathing on 

the sea-shore. Lord Tenterden declared, " that 
^' if the right exist now, it mast have existed 
^' at all times ; but we know^'^ he adds^ ^ that 
'' sea-bathing was> until a time, comparatively 
*' modem, a matter of no frequent occur- 
^^ rence f and he adds, ' ' that he. was not aware 
'^ of any practice in this matter sufficiently ex- 
^^ tensive or uniform to be th€ foundation of a 
^^ judicial decision." But, with great defer- 
ence^ it seems singular to deny the uniformityi 
universality^ and frequent occurrence of bath- 
ing and swimming in the sea ; a practice known 
to exist habitually wherever man. and sea- 
water are to be met with. There is not a village 
on the coast where the practice will not b^ 
found to have uniformly prevailed. Cleanli- 
ness^ health^ amusement, and utility^ have all 
operated to make the custom general on the 
sea-coast. 



Opinion of the It is truc that the manner of bathing in 

Court as to ^ ^ 

bathing in ^^ " machiucs,'' (as his Lordship remarked) may 
not be either ancient or extremely uniform; but 
the rights and the precise manner of exercis- 
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ing that right, are not the same questions. 
The right of bathing, and not the right of 
bathing in ^^ machines/^ is the true question^ 
and was, in fact, the question decided by 
the Court. It is another question whether the 
right of way to the $ea be open for carriages 
in some particular spot of the ripam in re- 
gard to the private ownership there. If the 
publichave a qonvenient approach to the shore, 
it is enough, without their being ^allowed to 
make as many ways as they please, and from 
mere caprice, over the grounds of others. 
That the public, in every parish, manor, &c. 
on the coasts, have a right to one or more 
convenient ways of approach to the shore> ac- 
cording to the wants, extent, and localities of 
the district, is not to be denied, since without 
this, fishing and navigation would be valueless. 
Nor is it sufficient that such way should be a 
mere foot-way ; and if it be a way for horses 
and carriages, and I thus have a right to drive 
down to and along the shore in a machine or 
carriage, to get into a boat to float on the sea, 
why may I not do so to get into the sea itself^ 
The right of way to the sea was never yet con- 
tended to be a mere footway ; the same mode 
of approach to and from the sea as is allowed 
for fishing or embarkation, is all that is de- 
sired on behalf of bathing. As to denying 
the right to bathe, on the g^und that the *^ ma- 
chines'' are a " modern invention," it may be 
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thought that they are rather a recommendation 
. than otherwise in support of a custom^ which, 
in its more ancient practice^ was not so decent^ 
or so well adapted to modern refinement. 

bein*^ ^JriJ? But it was further declared, by Mr. Justice 
J«je mconsu- Holroyd, that " such right of bathing is incon- 
▼ate rights, (f sistent with the nature of permanent private 
^^ property, as well as inconsistent with the 
^^ fishing on the sea-shore being also an ex- 
^^ elusive right." Now, with regard to the 
sea-shore being private property, this does 
not seem to be a species of ownership worthy 
of being favoured either against the Crown 
or the public. It was also well and truly said, 
by the learned Counsel for the defendant, 
^^ that no subject, claiming under the King, 
^ can claim a greater right than the King had 
" in the shore f and the true question all 
along is, whether the King's ownership in the 
shore is not itself subject to this usage ? The 
ownership of the Crown in the shore has al- 
ways been subject to the public right of using 
it as a road for fishing and navigation. It is evi- 
have^a'right of dently uot the sea alone, but the shore also which 
aiong^tte *° IS subject to thesc two Common law rights, 
fng'naw^ga-^' Thus, the frequenting the shore is claimed and 
tion, &c. enjoyed as an accessary to these rights, which 
are the principals. It is like a grant by A, of 
a piece of ground to B, in the midst of the 
ground of A, which grant were useless unless 
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B bad a right of way over A's ground to the 
piece of ground granted to him ; therefore, the 
law implies and gives to B a right of way over 
A's other ground. So the shore lies between 
the fishery or navigation and the public^ but 
the public have a right to the fishery and na- 
vigation^ and a convenient way is presumed 
over the shore for carrying them on ; such as 
for launching boats^ carriage and footway for 
the conveyance of the fish^ goods^ &c. to 
and from the boats^ Sec., and for exercising 
whatever other conveniences common sense and 
usage point out as essential to these rights ; 
in short, whatever obstruction would render 
the fishery or navigation nugatory^ must be 
deemed unlawful and incompatible with those 
rights. But to build houses or docks ctn the 
s^ore, or. to form permanent quays or wharfs 
by the fishermen or traders themselvea, (not 
being owners of the soil,) will be going beyond 
the essentials of their rights. All such per* 
manent appropriations of the soil are no part 
of the public rights of fishery or navigati<m, 
and should^ therefore, be matter of private 
bargain. The temporary purpose for which 
the shore is used must be essentially and ne- 
cessarily subservient to the right claimed, and 
so far such temporary purpose^ it is appre* 
hended^ is not inconsistent with private pro- 
perty in the shore. To this extent the Com- 
mon law right to use the sea-shore^ does^ it is 
conceived, prevail throughout the coasts of 
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England, whether snch ^^ loous^ be a port,, or 
not ; or whether it be the King^s property or 
the property of a subject. 

A several fish- fiut if, in addition to his ownership of the 

ery may ex- ' 

ciudethe right soil of the shore, the subiect olaim a private 

to bathe where ^ 

the bathing fiaberVk such claim, if allowed, is paramocf at io 

would ii^jare 

the fishery, the public fishery ; and therefore no accessary 
to the pablic fishery (sach as a right of way) 
can be allowed to injure the private right ; fcir 
if the public fishery itself yield to the private^ 
the incidents to such public fishery must yield 
also. Now , assuming the right . to ^bathie to be 
coeval in antiquity of usage with ' the public 
right to fish, (and there are some and the modt 
ancient modes of fishing which require th^ 
fisher to immerse himself in the water>) th0 
same evidence which will support the privaijft 
fishery against the public fishery; wA its inqif 
dental right of way> will also support th^ 
private fishery against the ^ bathing^ and itii 
incidental right of way, so far as it .may inteft^ 
fere with such private fishery ; and if the 
bathing, in the case of Blundell v. Gatterally 
under consideration, did injury to the private 
fishery, and such private^ fishery was good in 
title, then the decision of the case was just; 
quoad hoc. Of two incompatible rights, if one 
be allowed to be good, the other cannot be so; 
but then the case we have put is similar to the 
case of a private fishery, excluding the gene- 
ral and public fishery. 
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It was expressly allowed by the learned A"*? *^« 

■ •' -^ right of way 

Judipe. ^^ that, as iocident to the fishery, the (<"• fi^wng, 

^ ^ ' "^ ' &c. on the sea 

^^ public mmt have the means of getting to and shore. 
^^ and upon the water for those purposes \^ 
but he adds, '^ that it will appear^ that it is by 
^^ and from such places only as necessity or 
^^ usage have appropriated to such purposes.^ 
Is it then meant to be laid down as law, that 
the ^^ seanshore^' is only accessible for the pur- 
pose of fishing, in old fishing villages, or sea- 
ports ? Suppose a village on the sea-coast, 
whose inhabitants never yet launched a boat^ 
are the cottagers precluded from turning fishery- 
men, and approaching and exercising on the 
shore their Common law right of fishery ? It 
would seem that the whole sea-coast of the 
realm is the plwe appropriated by ^^ usage and 
necessity*' to the public common of piscary. 
The right is attached to the person, to every in- 
dividual of the public body. It is the birth-right 
of the subject, and he is not bound to exercise 
his right in one place more than another. All 
that he has to do is to pay regard to rights de- 
clared by the law paramount to his own; but the 
mere ownership of the soil is no such private 
right as can bar the jt£sptiblicu?n of the fishery. 
Even the King's ownership of the soil is sub- 
ject to such right, and the ownership of indi- 
viduals derived fi-om the crown is not greater. 

It is said, by Mr. Justice Holroyd, '^ that righuo fand 
** it is not by the Common law, nor by statute &c.™on the' 

shore. 
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" lawful to come with, or land, or ship cus- 
tomable goods in creeks or havens, or other 
places out ef ports, unless in cases of dan- 
ger or necessity, nor fish, or land other 
" goods not customable, where the shore or 
*^ land adjoining is private property."* Un- 
doubtedly, customable goods cannot lawfully 
be landed except in the ports assigned for 
their reception, and the payment of duties. 
The jus regium of the King, which entitles 
him to levy the customs, entitles him, as Cus- 
tos portuuMy to appoint the places for the 
landing and shipping of customable goods; 
but it is difficult to consider the law as grant- 
ing the public fishery, and yet denying the 
right to land the fish upon the ripam, as well 
as shore, so far as such temporary use of the 

' ^^ If one has piscary cts appurtenaivt to certain 
in any water, he nas no tenements there, — 2. A li- 
power to land without the berty of landing and putting 
assent of the tenants of the on shore their boats upon 
frank-tenement." Sayil, xi. the place, for the use of the 
pi. 29, inhabitants of Ips- fishery. It was held that 
wich V. Brown, 23 Eliz. fishing in the sea, being 
See Vin. Abr. title Pischary, matter of common right, a 
D. But the fishery here prescription for it, as appur- 
meant is a several or private tenant to a particular town- 
fishery. In Ward y. Cress- ship, is void. Accord : the 
well, Yin. Abr., Piscary, B, plea in bar was held to be 
— Defendant in replevin, ill. Here the landing and 
avows taking six boat oars puttine^ up their boats, (which 
(from boats hauled above was the damage,) seems to 
high-water mark) as damage have been regarded as part 
feasant, for that the place of the public right of fishery. 
where was his freehold* * 2 Bos and Pull., 472. 
Plaintiff pleads in bar of See this case more fully, 
the avowry, — 1. A common post, p. 225. 
of fishery in the sea there. 
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ripam or of the shore is reasaonbly neces- 
sary ; such fish to be forth with removed^ 
and not left or marketted there, to cause per- 
manent or unreasonable obstruction to the own- 
ership of the soil. 

There can be no doubt whatever but that The public 
the public have a right to fish on the shore, to fish on the 
although the soil thereof may happen to be as on the sea. 
private property. To exclude the public there 
mui»t be proved a several fishery, as well as 
an ownership of the soil. The public fishery 
extends over sea and shore^ and there are 
many kinds of fish which can only be caught 
pa the shore. The case of Bagot v. Orr,* 
has expressly decided that the public have 
a Common law right to take shellfish on the 
^ shore,^^ without reference to the person to 
whom the soil 4)elongs; and^ it is pre- 
sumed, the ^ fishery" includes all kinds of fish 
(royal fish excepted) wherever their haunts ^j^^ ^^^^^ 
pay be, whether in the great waste of the sea, Jj^^^^iaSd^^* 
or upon the shore. With regard to the fish ^^^ «f JV^^* ** 

.'•''• sea at tne 

tqken at sea, it would be difficult to contend port. 

that it would be necessary to carry fish to a 

port, before it is landed. The right to land 

the fish upon the strand nearest where it is 

caught, would seem to be an essential adjunct 

of the fishery ; the fishery is for the sustenance 

of the fishermen, their families, and others 

dwelling on the spot whence they embark; 

and to require the fish to be landed at a 

port perhaps twenty miles off*, with all the 

delays of winds, and tides, and office, and land 

p 
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carriage, 6u5. is utterly destructive of the 
fishery. It must be presumed, that the Com- 
mon law right of fishery includes the right to 
land the fish at the places where it may be 
most conveniently sold and used for food. 
Half the fisheries in the kingdom would be 
ruined if a contrary doctrine prevailed. 

As to the right It is difficult to recraurd the fishery as a pub- 

of way along ° j f 

the"ripam" He and general right, and the necessary way 
watermark, and passsgo for its cxercisc as a local and 
partial privilege. The public right to navi- 
gate the seas, and to fish therein, is not 
limited to particular places; it is not a 
local rights but pervades the whole coast of 
England. The right of way for the exercise 
of these public rights would seem to be com- 
mensurate. But the fisherman or navigator 
must be ruled by the law, through the verdict 
of a jury, as to what shall be student in the 
locus in quo. The law (for instance) will 
compel him to take the usual and public 
road down to the sea side, if there be one 
within reasonable and convenient distance; 
but when there, how is he to reach his boat, 
which may be a mile off along flie shore, at 
the tin^ of high water ^ unless he can go along 
the edge of the coast on the terra firma^ to 

» CalKs, p. 74, says, " I « and fro." But more recent 

^* cannot more aptly com- authority has decided that 

" pare a haink of the sea, or ** towage along the banks of 

of a navigable river, than " navigable rivers is not a 

to a high way ;" and he *' common r%ht" Ball v. 

extends this right of way to Herbert, 3 T. R. 253. This 

a right " to tow the boats to would not seem to be a 
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his boat ? It would be a serious obstruction 
to the fishery if he must bring his boat where 
the old road runs into the sea^ and no where 
else. So, when on the sea^ if he desire to 
land his fish^ his merchandise (not customable) 
or himself^ at the time of high water^ unless 
he is allowed a way along the terra jirma, to 
the next public road, he cannot land at all ; 
wherefore, in all such cases, at the time of 
high water^ either there must be a Common 
law right of way, along the dry land to the 
nearest inland road, and consistent with the 
public right of fishing and navigation, or at 
the time of high water, no man can embark or 
disembark at other places than where the 
inland road meets the sea. Such a rule, in 
regard to the fishery, and to all the boat and 
small craft navigation, would be very injurious 

'^ necessariam usum" for na- seam to have ever been sanc- 

vigation, properly so called, tioned by a judicial decision. 

But for every *^ neoessarium as a common right. Callis> 

usum/' affecting the public however, states it as such, 

fishery and navigation, the p. 73. It might be consi- 

bank would seem to be open dered, perhaps, a practice 

to the public. Whether the of too vague a character to 

fishermen and others have be supported as a general 

a righi to drag up their right, or even local easement, 

vessels above the reach of or liberty. In some places 

the tides, upon the banks, such a privilege might pre- 

for security and for repairs, vent the cultivation and usu- 

as is the universal practice^ firuct of many acres of valu- 

does not seem ever to have able ground. Nets are said 

been decided ; this would ap- often to extend more than a 

pear to be essential to the mile when spread out, be- 

protection of the fishery, and longing to one boat only. See 

perhaps be supported. See whatis saidbyHolroydJ. in 

note to p. 208, ante. So Blundell v. Gaterall, p. 295, 

the practioe of drying nets 296, aod cases cited there, 

on the adjacent land, as well which' seem opposed to such 

as on the shore, does not privilege. 

p2 
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to the common rights and prejudicial to the 
public. 

The law does The Commou law does not seem to control, 

not compel /• /* i • 

goods not in such manner, the general rights of fishing 

customable to .,...,, yx J l 

be landed at in and navigating the seas. It does not com- 
pel the subject to embark or disembark his 
person or his goods (not customable) at one 
place more than another ; and it is conceived, 
that in order to the full, complete, and unim- 
peded exercise of these great public rights, a 
right of way, above and along the edge of 
high water mark, is involved in the existence 
of those other public rights, and annexed to 
them; but subject (for the due protection of 
private rights) to the control of a jury, as to 
what shall be deemed sufficient^ in the place 
of exercise. 

The object of these remarks has been 
to shew, that if a right of common, or to 
a liberty, or easement be established, the 
essential means of enjoying that right are 
established with it. If there be a customary 
right to bathe in the sea, the use of the sea 
shore, so far as such use is essential to the 
custom, must accompany it, but no further. 
The general doctrine of Bracton, that the sea 
shore is ^ common for use as the sea,*' is a 
legitimate argument in favour of the right of 
bathing, or any other common use of such 
shore, until it be shewn that such general doc- 
trine is contradicted by law, or custom, or 
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both^ as to that particular use of it ; but no 
custom^ no authority whatever has been ad- 
duced to contradict Bracton's general doc- 
trine^ so far as it is considered to include sea 
bathing. 

If this usage of bathing be rejected as not 
founded in law, it must be rejected by argu- 
ments grounded on " the incompatibility with 
^^ private rights^ or with public conveni- 
^^ ence*' of the custom. The Court, in- 
deed, in their decision, seem to have ad- 
dressed themselves most particularly to the 
points of the inconsistency of this rio^ht with As to the in- 

•^ , ^ consistency of 

other rights, and its public inconvenience. Its bathing with 

- 1 other private 

incompatibility with other rights was strongly rights, 
insisted upon by all three of the learned 
judges. It was said by Mr. Justice Holroyd, 
to be *^ inconsistent with the nature of per- 
^^ manent private property.*' By Mr. Justice and with pri- 
Bayley it was asked, ^' If the soil be vested in aSoM^o/the" 
^^ an individual, is he to be deprived of the ^^^^^' 
^^ right of saying how that soil shall be used, 
^* and the privilege of making any regula- 
^* tions he may think fit V And by Lord 
Tenterden, ^^ every public right to be exer- 
^^ cised over the land of an individual is, pro 
*^ tantOy a diminution of his private right :" 
and Mr. Justice Bayley and Lord Tenterden 
urged, that ^^ it would prevent the owner of 
the soil from building quays, wharfs, or 
private houses, as well as from making 
embankments, Sdc. ; for all such would be 
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^^ obstractions to tbis public right of bathings 
^^ (if allowed^) and^ therefore^ abateable as 
^^ nuisances.'^' 



ABtoitein- But it is to be remembered, that any such 

compatibility ^ , ^ ^ 

withpriYate appropriatioDs of the shore, even by the 
owner, are liable to be abated as nuisances, 
if they interfere with the public rights of fish-- 
ing and of navigation. Whether they are or 
are not nuisances is a question for the jury. 
Thus then the private properly of the shore, 
(such as it is^) is already, in two material in- 
stances, under the check of a jury, by which 
the owner is plainly interdicted from doing 
with the shore '^ as he pleases -/^ and why 
should it be thought hard to leave it to a jury 
to protect any other beneficial public custom, 

' This areament, as well the shores of ihe kingdom, 

as that used by the Court, But if these prirate owner- 

p. 204^ ante, rests upon the ships are only partial, and 

assumption that the sea- not genfiral, it does not seem 

shores throughout the king- a legitimate ground of argu- 

Aom, are for the most part ment to object to a general 

in the hands of private custom, as such, because it 

owners, and are not the might stand opposed, in a 

property of the Crown. This, few places, to the particular 

nowever, seems to be not ownerships of a few indiyi- 

only a gratuitous presump- duals. The question ought 

tion, but a presumption to be considered as one oe- 

against the King's title, tween the King's ownership 

I'he true presumption is, in all the ** shores" of the 

that the shores of the king- realm, and the uses claimed 

dom are the property of therein by his subjects, in 

the Crown, and that indi- diminution of such absolute 

vidual subjects have no ownership. The custom of 

right, except by ancient bathing on the shores of the 

erant from the Crown, to realm has always been as 

build houses, or construct fully acquiesced in by the 

wharfs, &c. on the shore. Crown as the fishery, and 

It is not to be assumed that from times as remote and 

the Crown has granted away immemorial. 
aUt or the principal part of 
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(as bathings) by determining whether the ob- 
struction be or be not, in reason and common 
sense, a public nuisance? that is, — such an 
obstruction of the bathing as ought to be put 
down. Quays, wharfs, and embankments in Quays, 

- - _ wharfs, &C.00 

general, oetow high water mark, convert that the shore, 
which was shore into terra Jirma, being, in 
fact, so much land g^ned from the sea, and 
therefore no longer shore. If any ground be 
left on the other side, towards the sea, that 
may be shore, and subject as before ; but no 
one can suppose that an embankment by which 
the soil is rescued from the sea by the owner 
of the shore, would be abateable as a nuisance, 
in favour of bathing or fishing, whilst the shore, 
beyond and around, is still open to the public, 
and these rights may be enjoyed as easily as 
before. Nor was it ever contended that the 
supposed owner of the soil of the shore, has 
not a right to convert it into terra^rma, at his 
own risk and expense, unless in so doing he 
created a public or local nuisance. 

There is no law which makes a conversion BaUimg not 
of the sea shore into terra Jirma, always and consistent 

with Driyate 

necessarily a nuisance ; it must be proved to rights. 
be a nuisance in its consequences, and if it 
prove so to the public, it is better put down. 
If a road have been used, time out of mind, 
in a particular direction down to the sea, and 
by my in-taking of the shore I interpose dry 
land between the water and the place where 
the water before met the road, where is the 
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difficulty of prolongiDg the road down to the 
new-formed high water mark ? A road ex- 
isted heretofore over the shore to the sea, and 
is not lost by the shore's being now dry land ; 
the said land when wholly dry is not altered 
in title, but is still subject to the right of road 
to the sea. Why, therefore, are not these 
rights reconcileable with each other ? Suppose 
the sea to have suddenly retired from a tract 
of land^ and the old road, instead of ending in 
the sea, to be thrown back a mile from the wa- 
ter, will not the law carry it on into the water? 
And why not also if the land become terra 
firma by the act of the party ? If I have a way 
to the shore, am I, when arrived there, to ask 
leave of the Crown or other owner to walk, or 
ride, or drive into the water? In launching 
boats, and disembarking when the tide is low, it 
is frequently necessary to wade some distance 
through the water, and it is to be presumed 
that it is lawful so to do. When I have 
reached the shore, how can any line of road 
be prescribed to me which the next tide will 
not obliterate ? The right of way on the shore 
is bounded by the water's edge, which is ne- 
ver stationary between high water and low 
water mark. But if that which was shore be 
made dry land, one road may then be set out 
for general use over it, in continuation of 
the road which befoire led to the shore, and 
so into the sea, or along the new shore. The 
right of bathing would seem to be nothing 
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more than a right of way down to the shore, 
along the shore, and into the sea. 

Every permanent occupation of the shore by Rigi»t to 
exclusion of the sea, is an embankment or in- of way into 
taking; and every owner of the soil, whether 
the King or a subject, proving his ownership, 
has a right to appropriate such soil ; but sub- 
ject and without prejudice to existing rights 
of others. If the law of Bagot v. Orr* be 
good, and a general Common law right of fish- 
ing on the shore at ebb tide exist, then any 
exclusive appropriation of the soil of the shore 
is in derogation of the public common right of 
piscary, and abateable as a nuisance, if a jury 
shall decide it to be so in the disputed place. 
So any appropriation or obstruction of the 
shore, or of the customary public approaches 
to the shore, injurious to the public right of 
navigation, is abateable as a nuisance. 

The learned Judges, however, doubted whe- The right to 
ther, if they admitted the use of the shore for occasion other 

z -»• A 1 If i»i , • 'I TOor^bene- 

bathing to be a pubhc liberty or privilege, ficiai uses to 
all useful appropriations of the shore would STnuisances! 
be prevented. But if the appropriation in 
any given case would be a nuisance not 
to the bathing only, but to the fishery and 
navigation also, the sooner it is abated the 
better, whether the bather, or the fisherman, 
or the navigator, effect it; and if it be no 

' 2 Boss and PuL, 472. 
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obstraction, no nuiaance, to navigation or fish- 
ings but actually auxiliary and beneficial to* 
wards those national purposes^ where is the 
probability that such an appropriation will^ in 
its extent or locality^ be adjudged a nuisance^ 
by a jur} 5 on behalf of the bather alone ? On 
the other band, if the appropriation prove of 
no advantage to fishing and navigation^ whilst 
it materially interferes with the custom of 
bathing, a custom which may have become 
essential to the local interests of the place, 
the sooner such an appropriation is declared 
a nuisance the better. 

National The custom of bathing is not the less an- 

adyantages . • xl x 

resulting from cient or wholcsome, because m the present 

the present • j i i /• v • i ^j • 

custom of age it has become a fashion ; and it is now 
8ca. "*^ *" * ® too late to deny that this fashionable custom, 
freely exercised^ has caused a great resort of 
people to the sea-coasts^ and has raised into 
existence many large and beautiful towns, and 
produced a spirit of industry and speculation^ 
in furtherance of this bathing custom^ which 
has added greatly to the wealthy population, 
and strength of the country. Millions of capital 
have been expended for the accommodation of 
those who frequent the shores of the Realm 
for the purpose of exercising their supposed 
right of bathing; and the fortunes of thou- 
sands are dependent on this ^^ custom ;** and 
yet, by the decision of the above case, it has 
been thought good to place all this great ex- 
penditure, and risk of industry and capital, at 
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the mercy of a private owner of the sea shore, 
out of regard to the barely possible case of a 
jury's interfering with the appropriation of 
such shore by the owner to the national pur- 
poses of fishing, navigation, and commerce, 
on the ground that it is nevertheless an ob- 
struction to bathing. If the interests of these 
national purposes clash, it might be left to the 
Jury to decide which shall prevail. 

It is said by Mr. Justice Holroyd, that, J]^^?^'^'"^^^ 

*^ where there is, or has hitherto been, a sea too gene- 
ral to becon- 

*^ necessity, or even urgency, for such a right, strued a locai 
^^ there, as far as such necessity has existed, 
^^ some usage must have prevailed.*' This 
admits that there possibly may be a local 
usage or custom of bathing. Now every 
manor on the coast has its inhabitants, and it 
were an assertion easily disproved were it 
said, that bathing in the sea is not customary 
with these inhabitants ; and it would be im- 
possible to arrive at the precise degree of 
necessity or urgency which introduced or 
continued the practice. Assuming that the 
inhabitants for the time being of the sea 
coasts of England, are and have ever been 
accustomed to frequent the shore for ba- 
thing, it would be singular to denominate 
this a collection of local customs. The in- 
habitants of the sea coast are, in fact, the only 
class of the community Yihofish in the sea, or 
on the sea shore, and yet it is not a local but 
a public and general common law right of 
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fishing; and the custom of bathing is as 
general amongst the inhabitants of the sea 
coast as fishing. It would be strange^ there- 
fore, to denominate the one custom a general^ 
and the other custom (which is at least equally 
general amongst the same class of persons) a 
local custom. But if the right to frequent the 
shore for bathing by means of carriages be 
denied^ then^ indeed, every Watering Place 
(as they are now called) in the Kingdom^ may 
be wholly dependent upon the owner of the 
soil of the shore. 

As to distinc- Lord Tentcrdou observes, that the ^* ma- 

tion taken by 

the court in ^^ chines are of comparatively modern inven- 

Blundellv. / ; 

Catteraii, be- ^^ tiou.'' — It Certainly is not handed down to 

tween bath- 
ing, and bath- US, by any records, by what various means 

ins in '^ ma- 

chines." our aucestors approached the sea for the pur- 
pose of bathing. But the question does not 
depend upon the inquiry, as to what ^* ma- 
^^ chines'' they employed to transport them- 
selves to, and into the sea; — but whether the 
sea-shore be, or be not, subject to a right of 
road or way for footmen, horses, and carri- 
ages to pass over and along it to the sea. 
Has not the subject a right of carriage, as 
well as foot way along the shore, to his fish- 
ing-boat, yacht, or trading vessel? And if 
he have, it would seem singular to deny his 
further right to drive or wade into the sea ? 

It is not meant to be said that a right of 

# 

road will lay over a man's stake-nets, wears. 
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or private fishing- place ; that is a case sui 
generis, and an exception to the general rule ; 
but it is considered that no book, or authority. The right of 
or custom whatsoever, denies the right of way, over the shore. 
ad libituniy over and along the " shore," so carriages. 
long as it is shore, whether the soil be the 
King's, or belong to a subject by grant from 
the Crown. Such right of way is allowed for 
fishing, and, when the case was res integra, 
it might have been expected that the Courts 
would have allowed the shore to be used as a 
highway as much for the one purpose as the 
other, instead of thus virtually declaring the 
same man a trespasser for bathing, who was 
no trespasser when up to his knees or neck in 
water, in search of a lobster, a crab, or a shrimp. 



» 

It was further said, by the Court, that in As to the pro- 

, , , fits arising to 

the exercise of this right, (if allowed,) ^' one the persons 

who assist 

^^ man might make his own special profit of those who 

, 1 1 1 *i bathe, and 

" conveying persons over the shore, the soil the inconsist- 
" of another; and that such man had no rea- profits with 
" son to complain if the owner of the soil shall prtvlte own- 
^^ participate in the profit."* But the profit®"' 
made by the bathing assistant is upon the use 
of the ^^machine,'' and the labour of his 

^ This, also, seems to be the realm, and not to the 

aB objection raised to a ownerships of a few scat- 

general custom, upon the tered individuals. It is not 

ground of its interference to be assumed, nor is it pre- 

with some few partial own- sumed by the law, that the 

erships. But the ownership subject has any right to ihe 

to which this s^eneral custom soil of the shore at all ; and 

stands properly opposed, is if no such presumption can 

the general ownership of the be made, no argument can 

Crown in the sea-shores of be founded on it. 
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driviDg it, and his attendance^ and it might 
as well be urged that if I am driven in a 
hired carriage across the soil of the lord of 
an inland manor^ along a public parish road, 
the lord can, reasonably^ stop the driver, and 
insist upon '^participating in his profit" or 
hire. According to this view of the case, 
the ownership of the sea-shore may^ by a 
rapacious individual, be made^ in many places 
of public resort, a most lucrative source of 
exaction. 

ab to the sup- The Court, moreover, decided against the 

posed advan- , /• i • 

tage of sub- liberty of bathing, not only from the silence 

jecting bath- ^^ i i i •■ • •■ • 

ingtothere- of the booKS, and its supposed ^'inconsistency 
the owners of '* with Certain private rights/' but were also 
of opinion, that '' in sea-bathing, as it now 
*' prevails, particular regulations are desir- 
'' able; and yet the existence of this common 
" law right would be a great obstruction to 
*' any such regulation." But it can scarcely 
be deemed a public benefit to subject this 
right of bathing to the superintendence of the 
owner of the soil of the sea-shore, (i, e.) the 
lord of the manor, or his grantee, who may be 
a hundred miles oflf; and who is under no ob- 
ligation, by law, to concern himself about it at 
all. It is to be remembered too, that so 
far as decency is concerned, the public are 
perfectly able to protect themselves ; for the 
indecency of bathing in too public places, and 
in too exposed a manner, is indictable as an 
ofience, and punishable at common law, by 
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the local magistrates^ without paying any tax 
to the lords of the sea- shore. The idea of 
denying this ancient^ universal^ and healthful 
custom the support of the Courts of Law^ 
with a view that the lord of the manor may 
superintend the bathings (not without charging 
his own price fw it,) or in order that '' some 
^* contests'' between the bathing men and wo- 
men may be prevented thereby^ seems singular. 
It is not probable that the owner of the soil will 
ever interfere in these matters, unless for the 
purpose of making a profit thereby . The pub- 
lic are not likely to be the gainers by his ser- 
vices, especially if they may be taxed for the use 
of the shore, at the will of the owner. The 
decision in the case of Blundell v. Cat- 
terall has, however, put it in the power of every 
owner of the soil of the searshore to levy a tax, 
€ul libitum, upon the bathers, not only at fash- 
ionable watering-places, but throughout tiiie 
coasts of England, wherever such ownership 
of the shore can be proved. If the public 
are laid open to such a tax, they will do well to 
try with a closer scrutiny the claims set up 
by lords of manors to the ^^ seanshore ;'' and 
not ^ to take it for granted that, because 
A or 6 is lord of the manor on the coast, 
that he is ther^ore owner of the shore, now 
that such ownership involves a question most 
important to the property of thousands, the 
prosperity of numerous towns and districts 
on the coast, and the general health, conveni- 
ence, and enjoyment of the public. 
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As to the public Right to (Rgfor Sand, 
Shells, S^c. on the Shore. 

Case of Ba- The casc of Bagott V. Orr, 2 Bos. and 
fonsMered. P^U- 472, turned upon two points; 1st, whe- 

1. As to the ^^^ ^^ subjects of the realm had a general 
P^£K,*|!*^ common law right to catch and take shellrJUh 
shore? **** ^° ^^^ sca-shorc, between the flux ofid refiws 

2. As to the ^f '^^ ^^des ? 2dly, Whether the subjects of 
SrJ'for'ind***' the realm had a general common law right of 
sMd^^&cf'on ^^?S^"8> collecting, and carrying away for use 
the shore, g^^ shells, and, by consequence, ray o|:b^r 

portion of the soil of the sea-shore ? I^ w^ 
an action of trespass, brouglrt by Bagot^ 
against the defendant Orr. The first co^ 
was, the breaking and entering the plaii^^ 
oise stated, closcs, Called &c. [uamcs] and the s^Of^hf^^ 
in the parish of Keysham, and plaintilPf fi^^ 
fish and shells there finding, catching, t^Vl% 
and carrying away, and converting and G^^^Pft^" 
ing thereof to defendant's own use. The se^/^d 
count was for breaking and enteriiig t^ s^hq^ 
closes, and with defendant's feet, and the. fi^ 
of his servants, in walking, treading up[,.tranipf 
ling upon, subverting and spoiling; pla^ijiiiyQ^^ 
soil, earth, and sand, and with tlm feetof as|^t]f| 
and with the wheels of c^rri,^f s, , aful rtl;^ 
keels of boats treading up,, traipplii^- Scc^^ 
and the plaintifi*'s sheU-fi^sh and shells hj^^ 
ing, crushing, and destroying,, apd ..iyfi^ 
spades, S&c. digging, and makiog hol^.^t^ 
and turning up, &c* plaintifi*'s earth,, , fS<^}, 
and sand, and digging up, raising up, and 
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getting up divers large quantities of plaintiff's 
sheiyish and shells^ and carrying away the 
same^ and converting and disposing thereof 
to defendant's own use. There were several 
other counts for breaking and entering plain- 
tiffs several fishery y and his free fishery ; on 
which issues in fact were joined. The de- 
fendant pleaded^ Ist^ the general issue. 2dly, 
as to the trespasses mentioned in the two first 
counts, that the closes therein severally men- 
tioned were the same^ and that the said closes 
in which, &c. at the said several times when, 
S&c. were and still are, and from time imme- 
morial have been, 'parcel of a certain arm of 
the sea, in which every subject of this realm, 
at the said several times when, &c. of right had, 
and of right ought to have had^ and now hath, 
and of right ought to have, the liberty and 
privilege of fishing, and catching, digging 
for, raising, getting, taking, and carrying 
away shellfish and shells there, and therefore, 
defendant being a subject of this realm, at 
the said several times when, &c. entered into 
the said closes in which, &c. so being part 
and parcel of the said arm of the sea, to fish 
therein, and to catch, dig for, raise, get, take 
and carry away the shellfish and shells there, 
and did then and there fish, and caught, took, 
and carried away the said shellfish and shells 
in the second count lastly mentioned, as it 
was lawful for him to do, and for the diggii^ 

up and carrying away of the said shellfish, 

Q 
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be eatered the said closes in whicb^ Sec. by 
himself and with other persons, and with the 
said cattle, carts^ waggons^ and other carri* 
ages^ and with the said boats, lighters^ and 
other vessels, the same being reasonable^ and 
proper, and necessary in that behalf, and 
in so doing) he necessarily, and unavoidably, 
with his feet, &c. in walking, a little trod up, 
8cc. the earth and sand in the second count men- 
tioned^ and with the feet of the said cattle, &c. 
a little farod up, &c. other the soil of plaintiff's 
last^mentioned closes, and the said shell^sh 
and shells f in tiie second count first mentioned^ 
necessarily and unavoidably a little broke^ 
crushed, and destroyed, and with the said 
spades, &c. the same being useful, proper, 
and necessary in that behalf; and in digging 
up^ raising, and getting the said shell-fish 
and shells, in the second count lastly men? 
tioned, necessarily and unavoidably- made the 
said holes, and pits, in plaintifi^s said closes,: 
and necessarily and unavoidably witii the 
spades, Sic. dug up, &c. a little o( the earth, 
soil, and sand, in the said closes, doing as little 
damage on that occasion as he could, which 
are the same, Sec. whereof, See. and this^ &Ci 
whereof, 8cc. Upon this the plaintiff new 
assigned^ alleging that defendant, on the, 
days in the first count mentioned, broke and 
entered plaintiflPs closes in the first count 
mentioned, ^^ being certain closes lying be- 
" tween the flux a^td reflux of the tides of 
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the seay in plaintiflPs manor of Keysham,* 
^' and the said shellrfish and shells there 
^^ found, caught, took, and carried away^ and 
*' converted and disposed thereof when the 
*^ same closes in which, 8cc. were left dry, and 
^^ not covered with water/' And also that 
defendant, on the days and in the manner in 
the second count mentioned, broke and en- 
tered into plaintifi^s closes, being certain closes 
lying between the flux and reflux of the tides 
of the sea, within plaintifi^s said manor of 
Keysham, and with his feet, &c. trod up, &c. 
the earth, soil, and sand, in the second count 
mentioned, and with the feet of the said cattle, 
&c. trod up the said other soil in plaintifi^s last- 
mentioned closes, in the said second count 
metitioned, and plaintiff's said other shellfish 
and sheilSy in the second count mentioned, 
broke, crushed, &c. and with spades. Sec. dug 
and made holes, &c. and raised up, and got up 
the said shellfish and shells^ &c. and took and 
carried away the same, and converted and 
disposed thereof, &c. when the said last-men- 
tioned closes in which, &c. were left dry, and 
were not covered with water, as plaintiff in 
the first and second counts of the said decla- 
ration complained against him, which several 
trespasses so above new assigned are other 
and different trespasses, 8tc. wherefore, Su). 
To the new assignment the defendant pleaded, 
first, the general issue; secondly, that the 

^ Thereby claiming the was well founded, or not, 
shore as parcel of the ma- was not in evidence, nor 
nor ; but whether this claim disputed. 

q2 
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said closes^ first abvoe newly a^sign^^ and 
the several closes secondly above newly as- 
signed are^ and at the several times^ &c. wei:c( 
the same closes^ and not other ordifferentcloses^ 
and are, and at those times when, &c. were 
certain rocks and sands of the sea ; lying 
within the jlux and reflux of the tides of the 
sea ; and that the said shell-Jish and shells in 
the said closes^ &c. were certain sheU-Jish and 
jish'shells which^ at the said several tixnes 
when, &c. were in and upon the said rodgi 
and sands of the sea^ and which but a little 
before the said times when, &c. were, by the 
ebbing of the tides of the sea, left there . in 
and upon the said closes in whichj&c. and th^ 
in the said doses in the said declaratipja m^^r 
tioned, every subject of this realm, at the said 
several times when, &€. of right had, and . .^ 
right ought, 8&c. the liberty and .privilege Af 
getting, taking, and carr]ring away the Melfr 
^sh woid [fish-shells left by the said ebbing \Qf 
the tides of the sea, in and upon tbe.s^ 
closes in which, &c. wherefore the.. defendants 
being a subject of this realm, at the^said. n^ 
veral times when, &c. entered in^o the . sajd 
closes in which, &c. to get, takQ,.an4.cqi3;y 
away the shelljish and fish-shells left by the 
ebbing of the tides of the sea, in and. upon 
the said closes in which, &c. md then and 
there got, took, and carried away, the said 
shellfish and shells ^ in the said first cotin^ 
mentioned, and also got, and for thai pucpose^ 
^\&\ spades;, &9,. necesgari)y, dug up.iaind 
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railsed up, and took and carried away, the 
other shell-fish and shells in the second count 
lastly mentioned, and for the getting, taking 
and carrying away of the said shellfish and 
ihells, the defendant, at the said times when^ 
Sec. entered the said closes in which, &c. as it 
was lawfnl for him to do, by himself and with 
other persons, and with the said cattle, cartsr^ 
8cc* and the said boats, &c. the same being 
Reasonable and proper and necessary in that 
behalf^ and in so doing he necessarily and nn- 
Avoidably> 8cc. broke, crushed, and destroyed, 
and with the said spades, &c. dag up, 8lc. a 
Httle of the said earth, soil, and sand, in the 
hAA doses, as it was lawful for him to do, for 
the causes aforesaid, doing as little damage 
on that occasion as he could, which are the 
isan&e, &ic. whereof. See. and this, 8tc. where* 
fere, &c. To this plea there was a replication 
toaversing the right of every subject to take 
sheltfish and shells^ and a special . demurrer 
thereto, because it traversed matter of lawj 
but the Court seeming to think that the repli- 
cation was clearly bad, it was abandoned by 
%he plaintiff's counsel, who relied upon ob- 
jections to the |)lea. 

It appears that the plamtiff asserted the said Remarks up- 

^ ^ A on the case of 

doses ^* were lying wiMm the flux and reflux waggotv. 
^ of the sea, wiTftiN the plaintiff^s manor;'' and 
his ownership} of these closes, (being, part of 
ttre sea*shore) was not disputed. In virtue 
jdfthii* ownership, he (Bagott) denied the right 



»( 

(( 



*i30 The Right to catch Shell-fish on the Shore 

of the defendant (Orr) to catch shellfish^ and 
also his right to carry away for use sea shells. 
Judgment of The Report says, ^^ the Court were of opinion 
'' that, if the plaintiff had it in his power to 
^^ abridge the common law right of the subject 
to the shell'Jishy he should have replied that 
matter specially ; and that not haying done 
^^ so, the defendant must succeed upon his plea^ 
*' as far as related to the taking of ikkejish ; but 
" observed that, as no authority had been 
^^ cited to support his claim to take shells, 
*' they should pause before they established a 
^^ general right of that kind/* 

It is to be regretted that a fuller report of 
the judgment in this case has not been 
given (if more was said) ; but it seems to be 
understood, that the Court affirmed the general 
common law right of the subject to take or 
catch ^^ shell-fish,^ but doubted whether any 
such general common law right existed for the 
subject to take shells; meaning, it is presumed, 
shells of fish destroyed by natural causes before 
capture, and not the shells of the shell-fish 
caught by the fishermen, otherwise the decision 
would have much of the character and effect of 
that recorded in the Merchant of Venice. 



The catching With regard to the catching o( shellfish on 
shell-fish on the sca-shorc, it would seem to constitute an 

the shore is of , * , 

common right, integral part of the public common of piscary, 
and to be subject only to the same occasional 
exclusion, by a prescriptive several fishery, 
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as the public fishery in the sea itself^ and 
creelcs and arms thereof^ or tide-rivers^ is in 
9ome places liable to. The fishery for lob- 
(^ters^ crabs^ prawns, shrimps, oysters, and 
various other shell-fish, besides certain other 
^ods of fish> such as eels^ &c. is carried on 
in every fishing village on the coast^ and is one 
very useful and valuable branch of the fishing 
trade. The catch of these fish is, therefore^ 
part of the public common of piscary, however 
the fisheries may be regulated (as many are) 
by act of parliament. Acts of parliament for 
the regulation of the fisheries are very numer- 
ous, and would form a large volume in them- 
i^dves; and they regulate, in many instances, 
private as well as public fisheries. But such 
acts of regulation do not concern the ownership 
of the soil. The oyster fisheries are espe- 
fDially subject to the most jealous enactments, 
and many of them belong to private owners, 
or to corporations. But whether to one in- 
dividual, or to a corporate body, it would 
seem that the title to such exclusive privilege 
must be supported, as against Hhe prima facie 
public right, by the same kind of evidence as 
already mentioned in regard to a private fish- 
ery in the sea and tide rivers, viz. — grant 
fi"om the Crown, or prescription. There is 
no distinction, (in regard to the .nature of 
evidence required to substantiate the right 
of a corporation,) between a separate fishery 
claimed by a corporate body, or by one indivi- 
dual. The same remark alppies to the owner- 
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ship of the sml itself of the 9ea-8liore ia^ c«r- 
pirate bodies^ or in individuals* It baaalready 
been contended, that the ownership of the soil 
of the shore does not necessarily confer a 
right to a several fishery^ nw a right, to it' se- 
veral fishery necessarily confer the ownwi^p 
of the shore. Although, in regard to the 
latter^ the cases incline to annex the soil to tiie 
ownership of a several fishery. But the mmf 
of proof lies upon the individual, or corporate 
body, who would claim the exclusive rig^iij^f 
fishery against the general Common lnw right 
of all the King's subjects to catch shciU and 
other fish upon the sea-shore, as weH o^ ia 
the SfOa itself. : / .• ^ Ji 

\ Now, if this be good law, andihe KidgA) 
sui|>jects have a general Common .law. ra^tiof 
fceguentin^ the shore (whether b^onging :«tb 
a lord of a manor or not, and so thal^therenbd 
no prescriptive several fishery) ^.onfootiaid 
^ with cattle, carts, and carriages^^ for > the 
purpose of catchii^ these kinds of fisdai^ ihttt'6 
can be no doubt that the shore i^i a higjniiay^ 
for fishing at least,, as public as the 8es|t:iisdf.' 
No part of the ishpra, from ^ the extrdowBt 
linea of the flood and ebb . tides, .can be, fiwe 
from public use and resort ifor the . fishery. 
The shorciis, in this.sense, p^rt^and parcel of 
thQ sea, and although an ownership \& lopre 
frequently claimed in the shore bygrant fi-om 
the King, than jn the sea itself; yet, as it was 
in the Crown as part of the sea, so it is 
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giraoled to tibe subject as part of the sea^ and 
Ihevefore liable to the public common of pis- 

'carjr, 

Wi<h' ttgktd to the question of right to dig ab to the 
for shells; &c., a technical distinction is to be to dig for 

shells, sand, 

Jicrted between a mere right of egress and &c. on the 

shore*- 

regress^ or way, and a right to dig and take 
iftway the soil. The first is^ in law^ a mere DistiDciioii 
Uberty, or easement ; but the carrying away meDts, and 
thef soil is called a profit-a-prendre, being dre.'**'"^**" 
ifte conversion of the soil into profit; the one 
takes more of the substance fi'om the owner of 
MiVthan the other^ and diminishes the value of 
the ownership of the soil in proportion. Black- 
stone, J., in his Commentaries/ after stating 
tofc^'kotnmon^ is ^ a profit which one man hath 
f dn tbe knd of another^" and after describing 
the .commons of pasture^ piscary^ and tur- 
bdry> addd^ ^ there is also a common of digging 
f (for oo^ls^ minerals, stones^ and the like, all 
^Kthesebear a resemblance to common of pas- 
%iMt m many respects ; though in one point 
^.fchey go much farther — common of pasture 
*^rbehig* only a right of feeding on the herbage 
^naA tyesture of the sdil, which renews an- 
^•vually; but common of turbary^ and those 
^ aforementioned are a right of carrying away 
^ the very soil itself.* Nevertheless, a right 
to. pasture cattie on the Lord's common waste, 
and a right to dig turves or mari, are both tech- 
nically the same, vrz. prafits-a-prendre ; but a 

7 Vol. ii. p. 34. 
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right of wety orer the soil is a mere libertj^ or 
easement. It is clear^ however, that the Sttbr 
jects of the realm may enjoy a proJU-Of^ 
prendre by general right, as well as an ease- 
ment, because the public right of fishing is a 
profit-a-prendre. 

As to taking Now as the treatise ascribed to Lord Hale 

profits a-yreii' 

dre in the has Compared the ^ great waste'* of the sea 

wastes of in- ^ . . 

land manors, (of which the shorc is part) to the waste lands 
of a manor, it will be well to explain the 
point in question by shewing, that the wastes 
of a manor may be, and often are, sub- 
ject to rights similar to that of digging and 
carrjdng away the materials of the ^sea- 
shore;'' and then to inquire how such right 
ought to be supported (if the point be not yet 
settled contra) in regard to the sea-shore, as 
well as inland manorial wastes. It must be 
remembered, however, that manorial customs 
are local, and not general rights. Thus a 
copyhold tenant of an inland manor may dig 
for marl for manure, and for turf for fiiel.* 
So he may dig for gravel and sand,*^ and not- 
withstanding these acts of the copyholder, 
the soil and freehold of the waste is in the 
lord of the manor. But these are local cus- 
toms of the manor, and in some manors do 
not at all exist. 



8 Gilb. Ten. 327. 2 Atk. Shakspeai^ v. Peppin, 6 T. R. 
189. 741. 

9Duberly V.Page, 2 T.R. 
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The cases referred to in favour of taking 7^^//J[J^^^^ 
sai^ and stones^ Stc, in an inland waste Ic^^/n'tSe^"*' 
of a manor^ which were expressly stated to**^®"^®- 
be for building and repairs^ and the case 
of taking mari for manure^ are perfectly 
analogous to the uses to which the soil of 
the sea-shore is most capable of being ap- 
plied, and which^ together with the fishing 
and navigation^ constitute its essential value« 
Since^ then^ the custom or usage to dig and 
oarry away for use the materials of the soil of 
another in inland titles is (as a local custom) 
well known and admitted^ the question re- 
mains^ whether a custom to dig shells^ or 
s^nd^ or stones^ &c. on the sea-shore^ which 
shore is either owned by the King^ or by 
|:be lord of the manor adjacent, can be 
claimed and maintained as a heal custom ? or^ 
if not, then whether as a general custom for 
all the subjects of the realm ? 

^First, can it be claimed as a /oca/ custom as to the 
or usage? for, if it can, that will be inconsist- "ifens^ &^on^ 
ent with a general custom. As a local cus- IJlp^a/ custom. 
torn it must be claimed by the parties, either 
as tena?its of the adjacent manor, under 
the manorial custom, and as if the shore were 
part and parcel of the wastes of the manor, 
and therefore within the manor ; or it must be 
claimed by them as " inhabitants^ of the ad- 
jacent hamlet, town, parish, hundred, or 
county. If it be claimed in right of the ma- 
norial customs, the " sea-shore^ of the locus 
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in quo most be admittfd or proved to be part 
and. parcel of the waste lancb of the matneri 
As waste of the manor, tiie shore^ it is eoi»^ 
ceiyed, may be sabject to . sodi commoos taA 
waste kmds in inland manors are usaaHy sub^ 
y^t to ; and all that will be necessary in snoh 
case will be, to prove the usage or rigbt of com^ 
mm aprendre by the usual evidence reaorted 
to in tiie case of similar claims in inland ma- 
i^prs. But if^ from circumstances, the olaimttnt 
cannot support such right by the castoni 
of the manor, either because he is no teimntj 
or ; b^ause the shore does not appear - to^ 
be within the manor, in such case be- must 
support his right as an ^ inhabitants of ^Ae 
a^^ent hamlet, vill, parish, hundred, ^^r 
county> which is also a ^C£^/cIailn ;>or, lastiy; 
as a subject of the realm, which is at public 
and general claim. Neither the local claim, 
as ^inhabitants of tiie adjacent hamlet/' Sic., 
nor the general right make it necessary Diartr 
the '^ shore^ should be extra manerhwt. • Whe^ 
ther it be or be not within the manor, it may 
yet be subject.eithw to a local or to ay^nerai 
right. > ^r 



> « 



Distinction There is, however, a distinctioD taken ai 
Jription^n*" Uiw^ betwecu '^ inhabitants" of: a particular 
Ind^M an*****' ]N*^ce or district, and ^owners?* of estates '<)f« 
" "*'*^***"*'" taft»ifMts in such place or (tistriet, as to 
making title by prescription to tib^se kind of 
customs. • In the latter case, the 'custom is, 

-, > . . : * . • * : ♦.'1' 

as it were, attached to the e^to/€^.>;andntbe- 
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^w^e9ti\mms^ in resfpeci of bifi estate; but in 
tb^^^rvcaM it is m&rely personal, claimed 
io a persoiml oharacteFy as an ^ inhabftant.^ 
I^rd CSoJce^ lays it down^ tbat a custom/ sach 
as gavdi-fkiittd or borough-^english^ oaiiDot be 
9iH^Qd in an upland town/ but such town 
wiy « allege a custom to have a wsry ^ or to 
wieH ^rder ooinmons^ &c. ^ Bnt/^ faeadds^ 
^in $pi@oial cases> a custom may be alleged 
^ wiihin a bamlet^ or towny or burgh. Or city, 
^ mapei*^ ian honor^ an hundred^ and a county.^ 
It is fii&id> iu. Yin. Abn tit. ^prescription/' 
that ^ inhvbitants^^nfe^^ i^{Co/7»>ra^«f^ cannot 
^^'priafs^ibe to have any pro^ in the soU of 
%ill)a(iiheti}i but in matters of easement otify, 
^i($is inr^Lway^ &c;> \?ut not in matterd of in^ 
^^^v§iit/? Cro. Jac. lb% and Gateward'a base^ 
ate^o^fed. - '' 

, Opbis, latter case is a leading case <m the 
aitb)e&t of pleadings alleging, or prescribing 
£3f;i 0Ustpms. The point in the case was aoateward's 

t% 1 case. 

^(pdwawnof pastuK^ claimed by the defendant Prescription 
Ijl^Qo^l^Q ^ land bdcniging to the plaintiff, a^-^^Jre by 

. .1. • ■... a#»«t" inhabit- 

as a customary right enjoyed time out of mind ants/* not 

by the inhabitants dwelling and residing in^^ 

stn an^ieiit messmagey in the ancient town of 

3tits;wold^ adjoining to the close. ^^ It was 

r^gdved/ that tbe enstom was against law> f6«! 

se^qral tt^^om* 1. TlM^e am- but four «imn 

■1 i'fest. 113/6. ' ^ Vin. Abr. tit. Prescrip- 

tlie privileges of a borougn * 6 Rep. 59. 



Oateward*8 
case. 
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net of comtiionBj i. e. common appendatit;, 
appurtenant^ in gross, and by reason of 
vicinage : and this common, ratione comma- 
rante, and resident, is none of them ; and 
argumentum a divisione est fortissimum in 
Jure. 2. What estate shall he who is ^ in- 
habitant'' have in the common, when it appears 
he hath no estate or interest in the house, 
(but a mere habitation and dwelling,) in 
respect of which he ought to have his com^ 
mon? for none can have interest in a Com- 
mon, in respect of a house in which he hath 
no interest. 3. Such custom will be transi- 
tory, and altogether uncertain ; for it will fol- 
low the person, and for no certain time or 
estate, but during his inhabitancy, and sdch 
manner of interest the law will not suffer, for 
custom ought to extend to that which hath 
certainty and continuance. 4. It will be against 
the nature and quality of a common, for every 
common may be suspended or extinguished, 
but such a common will be so incident to the 
person, that no person certain can extinguish 
it, bat as soon as he M'ho releases, &c. removes, 
the new inhabitant shall haVe it. 5. If the 
law should allow such common, the law would 
give an action or remedy for it ; but he who 
claims as an ^ inhabitanf* can have no action 
for it. 6. In these words ^ inhabitants* and 
^ residents" are included tenant in fee simple, 
tenant for life, for years, tenant by elegit, 8lo., 
tenant at will, &c., and he who hath no inte- 
rest but only his habitation and dwelling; 
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aod by the rule of all our books, without dues- By whom a 

•^ ^ ^ profit-a-pren- 

tion, tenant in fee-simple oufi'bt to prescribe <*''« "»*y *>« 

n t'i* prescribed 

in his own name^ tenant for life^ years^ by for. 
elegit^ &c.^ and at will^ &c.^ in the name of 
him who hath the fee ; and as he who hath no 
interest can have no common, so none that 
hath no interest^ if he be but at will, ought to 
have common^ but by good pleading he may 
enjoy it 7. No improvements can be made 
in any wastes^ if such common [custom] 
should be allowed; for the tenants for life^ 
fqr years, at will^ tenant by elegit^ statute 
staple^ and statute merchant of houses of 
the lord himself^ would have common in the 
wastes of the lord himself^ if such prescrip- 
tion should be allowed^ which would be incon- 
venient. But two differences were taken and 
agreed by the whole Court. 1. Between a 
charge in the soil of another^ and a discharge 
in his own soil. 2. Between an interest or 
prqfit to be taken or had in another soil, and 
an easement in another's soil ; and, there- 
fore^ a custom that every inhabitant of a town 
hath paid a modus decimandi to the parson in 
discharge of their tithes^ is good; for they 
claim not a charge or profit-a-prendre in the 
soil of another, but a discharge in their own 
land* So of a custom, that every inhabitant But << inhabit. 
of such a town shall have a way over such prescrTbe^for 
land^ either to the church or market^ &€., that ®"®™*" 
is good^ for it is but an easement^ and no profit ; 
and a way or passage may well follow the 



case. 
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person^ and no such inconvenience as in the 
case at bar. 8. It was resolved^ that copyhold- 
ers in fee^ or for life, may^ by cnstom of the 
manor^ have common in the demesnes [wastes] 
fjilf ^*'**'' of the lord of the manor^ but then they ought 
to allege the custom of the manor to be ^ quod 
^^ quilibet tenens custumarius ctffUsUbef an-- 
** tiqui messuagii custumar^ Sic.^ and not 
^^ qu/od quilibet inhabitans i^fra aliquod anti- 
^ quum messuagium customar, " S(€. For a 
copyholder hath a customary interest in the 
house^ &c.^ and therefore he may have a cus- 
tomary common in the lord's wastes ; and in 
such case he cannot prescribe in the name of 
the lord, for the lord cannot claim axnmoii 
in his own soil, and, therefore, of neces- 
sity such custom ought to be alleged. Vide 
21 E. 3. 34, Foiston's case, 4 Rep. 31, 
32. Another difference was taken and dgraed> 
between a prescription, which is always al- 
leged in the person, and a custom, which 
always ought to be alleged in the land ; for 
every prescription ought to have, by common 
intendment, a lawful beginning, but otherwise 
it is of a custom, for that ought to be reason- 
able, and ex certa causa rationibili (as Little- 
ton saith) usitata, but need not be intended to 
have a lawful beginning, as custom to have 
land devisable, or of the nature of g^vel-kind, 
or borough-english, &c. These, and the like 
customs, are reasonable, but by common in- 
tendment they cannot have a lawful beginning 
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by no grants or act, or agreement, bat only by 
Farliament. See also, for this matter, Fbis- 
toti's case. Also, it was a^*eed, that the ctfS'^ Oateward's 

case 

torn of a maiK)r that dominus pro tempore 
shall' grant lands customary, is good, and 
tenant at will may do it ; and so 20 H. 6, 8, b. 
by the cnstom of the Court of Common Pleas, 
the Chief Justice grants divers oflfejes for Itfe, 
and these customs are good; but, in sipch 
cases, he who grants them hath an interest in 
the manor or office, and tiieir ^rant is made 
g^od'by 'the ciKstom ; and 19 R. 2» action ^sur 
ie *6me^ -52, a. beadle of the hcmdred shall 
llave'tiM-ee flaiggons of beer of every brewev 
¥rhl)f^^ls^ ii«dthin the hundred, catism qua 
^UpM^. But a custom, that an inhaiifant or 
^ite^ideat^ sliall grant or take any profit/ is 
oi^elj^ v&id. 9v It was resolved, that if thi» 
cknslitti had: been alleged, that quilibet patera 
fsMi^ infill aUquod antiquum mesnmg^y 
&e4 '^t ^rodld also be insufficient for the causes 
Sfid reasons aforesaid; and if he hath any 
Itttisi^t'he m^ytbe relieved as aforesaid. Vide 
0^H*^^by'^pelinan 4.hat su<^ custom is not 
Wttt^trted^ b^ 'kLW, alid sa it was adjudged in 
thk'Cbwt. ^rin. 33 EUk. K<rt. 422. See the 
Sbbk'of Butrieijy 'IVespaito, Common, 6. Vide 
9m: 6. 08 bi r Er«. Dyer> 70. Isam^s case.'' 

' 'Tht^^sise^'Gviiiistead v* Marlowe/ follows orimstead r. 
Gat^wattdi^s ^casb y and it is there laid down by^ 



342 As to the public Right to dig 

Lord KenyoD, that a man must prescribe in a 
que estate for a profit-^Or-prendre, which a 
mere ^ inhabitant'' or ^^ resident'' cannot do ; 
and it seems settled, that where an inhabitant 
of a town would claim a profii-^i^endre^ he 
must prescribe that ** he and all those whose 
^^ estate he hath in his house have used to 
*^ have common," &€•, as in Miller v. Spate- 
man^ 1 Saund.^ 339, 343. 

M^owef''* "^^^ ^^® ^^ Grimstead v- Marlowe® was a 
^"'1^^**'^- right of common of pasture, claimed by an 
sufficient to inhabitant of the parish of Leatherhead. It 

support a plea ^ 

for a pro/I*- a- was pleaded in virtue of a custom, ^^ that every 

prendre^ * ^ ^ "^ 

^^ ^ inhabitant' occupying^ residing^ and dwell- 
^^ ing in any ancient messuage or tenement 
'' within the parish of Leatherhead^ for the 
*' time beings &€., had been used and accus- 
'' tomed," &c. But the Court held that such 
plea was bad^ because it was a profit-Orpren- 
drey which could not be pleaded but in a que 
estate : here the plea was mere habitancy, or 
occupancy, not ownership ; but the 'Court did 
not object to its being prescribed for by the 
party^ ^^ that he and all those whose estate he 
^' hath^ &c. in his house" had enjoyed such 
profit-a-prendre, and gave him leave to amend 
accordingly. Here it is to be observed^ that 
no distinction was taken that he could not (if 
he would) prescribe in a que estate in a parish 

' See also W^eekly v. Wildman, 1 Ld. Raym. 405, and 
Silby V. Robinson, 2 T. R. 758. 



for Sand, Shells, 8fc. on the Shore. 

or towD^ in contra-distinction to a borough^ or 
city, or county, inasmuch as the prescription, 
in such case, would be in respect oHhe estate 
he had in his tenement, and not in respect of 
its being in this or that place. It was imma- 
terial where the que estate was situated, pro* 
yided he could establish his prescription by 
the usual proofs, ^^ that he and all those who 
^^ owned, or had owned before him that estate, 
" had been used to have the profit-Orprendre 
*^ in question." 



It would seem, therefore, that every one How the ens. 
who would claim a local custom or usage toshdi8,&cf 

I* 1 jio**77 must be pre- 

dig marl, or sand, &c. m inland manors, scribed for as 

J /■ 1. i? 'i. i^ • j^M a local custom. 

must (on account of its being a profit-a-pren- 
dre) plead in the qtie estate y i. e. in respect 
of his interest in the tenement which he holds; 
which prescription, however, must be laid in 
the person of him who is seized in fee-simple, 
and not in the person of one who holds any 
lesser interest j who is not, in the eye of the 
law, owner of the estate. But tenant for life, 
for years, or at will, may prescribe in the name 
of the tenant in fee-simple. A copyholder 
is allowed to prescribe in his oum estate for 
the reason given in Gateward's case. Thus 
far, however, seems clear, that by due form of 
pleading, in respect of his ancient tenement 
situate within a town, and by consequence, in 
other lod known to the law, as honors, manors, 
(parishes) hundreds, boroughs, and counties, 

r2 
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all these persons before named may, by good 
evidence of immemorial usage, substantiate 
such profits-a-prendre as before mentioned. 

Such being the law in regard to profits-a- 
prendre in inland titles, there would seem to 
be no objection in law to prevent the owners, 
or their lessees, of any ancient tenement in any 
such district or place before named, situate on 
the coast y (as the defendant Orr in the case in 
question) from pleading in the que estate^ and 
prescribing for a customary right or usage of 
taking shells, sand, or other portions of the soil 
of the shore, and if supported by the usual 
evidence, making good such local usage. 
There would seem to be no technical reason 
why this might not be done, in respect of the 
^^ great waste^ of the sea-shore, where ,the 
party has an ancient tenement on the coast, as 
well as in respect of inland wastes. 

iSijaUustom* Whether the Courts would permit any such 
*^« fiK|*n« o^ customary prolSt, derivable from the seonshore, 

BuciiSy occ* can 

be prescribed to bc pleaded as a local custom, without the 

for by*<inha- ^ 

bitants." que cstatCy 1. e. as ^^ easements" are plead- 

Quaere? j j . , , 

ed, does not seem to have been ever mooted. 
The reasons given in Gateward^s case would 
seem to preclude any such proposition; at 
least where the ^^ shore'' is part of the manor, 
and in the lord's ownership. Where the shore 
is not within the manor it is the property of 
the Crown, and whether, as such, it will admit 
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of a different form of laying the local custom^ 
or profit in question^ viz., in the person as 
^^ inhabitant'^ does not appear. It is concluded 
that it will not ; but it is remarkable, that the 
men of Devon and Cornwall have immemo- 
rially enjoyed the custom of taking the soil of 
the shores of those counties for use, either in 
the character of ^^ dweller s^^ and ^^ inhabi- 
tant^^ locally y or else by the general Common 
law right, and not in the que estate. For this 
appears from the preamble of the statute, 
7 Jac. I, ch. 18, reciting that '^whereas the sea- statute of 7 
^^ sandy by long trial and experience, hath been deciarVngthe* 
** found to be very profitable for the bettering "Lhibitants" 

,^ /•! J 1 • 11 /• J.1 • t* of Devon and 

" oi land ; and especially tor the increase oi corn comwaii, 

^^ and tillage within the counties of Devon and on the^hwe. 

^^ Cornwall, where the most part of the inhabi- 

" tants have not used any other worth for the 

^^ bettering of their arable grounds and pas- 

^* tures ; notwithstanding, divers having lands 

" adjoining to the sea-coasts there, have of 

^^ late interrupted the bargemen and such 

^^ others as have used of their free wills and 

** pleasures to fetch the said sea-sand, to take 

" the same under the full sea-mark y as] they 

^^ have heretofore used to do ;" — the statute 

then goes on to confirm the right of ^ all per- 

*^ sons whatsoever resiant and dwelling within 

" the said counties of Devon and Cornwall, to 

^^ fetch and take sea-sand at all places under 

'^ the full sea-mark,'' Sec J 

7 See the statute i'ully cited p. 102 ante. 
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S^StotaV" ^^^ *^^ statute, it is to be obsenred, as- 
serts a pre-existing custom, commonly used by 
the inhabitants f at their free wills and plea- 
sures, to take a prqfiUarprendre upon the 
shores of the counties of Devon and Cornwall. 
But if they were entitled to such custom, as a 
local custom, prior to the statute, it must have 
been by ^^ prescription," and a prescription not 
founded on the *^ que estate,'* but enjoyed as 
^ inhabitants ;*' and if the " inhabitants'* of 
the counties of Devon and Cornwall could 
have so claimed, at law, the profits in ques- 
tion, then the ^^ inhabitants'* of other counties, 
or districts, might set up a custom, so pleaded^ 
to enjoy the like profit. It may be, and pro- 
bably is the fact, that the inhabitants of other 
maritime counties have been used to take sand, 
shells, &c. for similar, or equally useful pur- 
poses as those referred to in the statute of 
James ; and yet it is evident, that unless the 
rule be relaxed so as to permit them to pre- 
scribe otherwise than in the que estate, they, 
the inhabitants of other counties, cannot main- 
tain such custom, as a local custom, except by 
similar aid of Statute law, or as a general right, 
however it may have been heretofore acqui- 
esced in by the King, or mesne lord of the 
soil, and is further recommended byits public 
utility. It is also manifest, that if those 
persons only who possess ** ancient tenements" 
can maintain such right by pleading in the que 
estate, it will be confined to a comparatively 
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limited number of persons, and very different 
from that enjoyed by the men of Devon and 
Cornwall. It must be allowed, however, that 
regarding Gateward's case as good law, it 
would seem to compel the Courts to put the 
claim to dig and use the soil, &c. of the sea- 
shore, (if pleaded as a local custom) upon the 
same footing an as inland claim to dig, &c. in the 
waste of a manor, and to confine the right in 
question to those persons only who can plead 
in the que estate, i. e. who are owners of an 
ancient tenement on the coast. 

With regard to the custom as a general ^^^^^er ihe 

^ , custom to dig 

right in all the subjects of the realm, as pleaded for shells, &c. 

, , on the shore 

in the principal case, it is obvious that if the » of common 
Courts could support the right upon the same 
footing as the public right to fish, no technical 
difficulties would arise as to the pleading. 
The defendant Orr, in the case referred to, 
seems to have felt the difficulty of pleading a . 
local custom for ?i profit- a-prendre as an ^in- 
habitant," and therefore grounded his case on 
the general right. As the Court hesitated 
before it decided on the general right, and did 
not use any very decisive language against it, 
there may perhaps be room for a further dis- 
cussion of the question. The point, as regards 
the " sea-shore,'' and the public right so to use 
it, was qtuBstio nova in Bagott v. Orr. 

It certainly is not necessary to plead a ge- The custom or 

, ^1 o practice is ge- 

neral custom m the que estate, whether such nerai through- 
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toe^co^es. custom be a prqfit-a-prendre or not. Look- 
ing at the general claim as res integra, it mast 
be admitted that there is reason to presume 
that the ^^ inhabitants" of all the districts bor- 
dering on the sea-coasts of England, have 
actually (whether now allowed to be lawfully 
or not) been in the habit of resorting to the 
" shore'' for the materials in question, for ma- 
nure and other useful purposes^ without asking 
the consent of the owner of the adjacent terra 
jirma; and it would be difficult to find a cul- 
tivated and inhabited spot^ on or within rea- 
sonable distance from the coast^ where it has 
not been the practice of the inhabitants to re- 
sort to the shore for materials for manure, for 
ballast, for buildings road mendings &c. It 
is the natural, if not the necessary result of 
their locality and wants. ^ It is not to be looked 
at as a want confined to those persons only who 
are immediately dwelling on the sea-side^ but 
may be reasonably extended to all within con- 
venient reach of it ; to all such in fact as have, 
by a like immemorial usage, established a ge- 
neral right to fish. It may also be remarked, 
that where- such general inducement exists 
every where along the coasts of England to 
use such materials, and yet no case is to be 
found supporting the practice as a local and 
limited custom, or denying it as a general right, 

^ Lord Hale mentioDS arisiDg *^ from the propriety 

" ballastage" or a toll " for " of flie soil," de Portibus 

'^ liberty to take up ballast maris, 74. Qy. As to any 

** out of the bottom of the toll of the kind out of 

" port,"^ as a port duty, port»? 
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(if we except Bagott v. Orr) the presamption 
is in favour of it as a general custom. 

In the case of Bac^ott v. Orr, after quotins: whether the 
the statute of James I., before noticed, the James i., ch. 
learned Counsel in favour of the right con-ratory of the 
tended, that *^ the statute was, in fact, a full re- or not?" " 
*^ cognition of the right of the subject to use the 
*' shore of the sea in every way in which it could 
*^ be serviceable to him." On the other side it 
was contended, that ^^ it was an enacting, and 
^^ not a declaratory law ; and that a peculiar 
" privilege is thereby granted to the men of 
Devon and Cornwall, which peculiar privi- 
lege it would have been absurd to have 
granted, if all the people of England had 
^^ been entitled thereto at Common law." 
The Court offered no argument upon this sta- 
tute, or upoti the reasoning on either side. 
Now, it may perhaps be insisted in favour of 
the public, that the statute is both a declaratory 
and an affirmative statute. It states a long 
existing usage, without throwing a doubt upon 
its legality, and affirms that such use shall be 
continued. It forbids the owner of the soil 
^^ adjoining the coasP to molest those who 
frequented the shore for the purposes of dig- 
ging sand, &c. but allows such owners to take 
a reasonable toll, or composition, for the da- 
mage done, not to the shore, but to their " ad- 
joining grounds," and for casting sand there, 
and for way, passage, &c. in places where no 
general right of way existed to the shore. The 
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toll was not for digging and appropriatifig 
sand^ Sec. under the full sea-mark. 

There is not a word in the statute intimating 
a right in the owner of the land adjoining to a 
property in the sand^ &c. itself, under full sea- 
mark. The words are, *^ paying for the taking, 
^^ casting out, and landing of every barge 
'^ load of sand upon the grounds of any man, 
^^ such duties. Sec., and for passage by and 
'^ through such ways, Sco., such duties, ficc. 
'^ as had been used and accustomed .^^^ There 
may have been abundance of the same ma- 
terials worth taking above high water mark, 
and the soil above high water mark belonged 
to the adjoining land. The owners of the 
adjoining grounds, above the full sea-mark, 
appear to have also refused to permit sand to be 
heaped upon or carried over their land, which 
the statute, for the public good^ compels them 
to allow ; but this does not show or prove a 
right in such persons to the shore, under the 
full sea-mark. The first section of the statute 
seems to be declaratory of the custom of the 
counties, viz. to dig and fetch away sand 
under full sea-mark. The second section is 



^ Payments to the owner ated. According to Lord 

of the adjacent ground or Hale, de Portibns maris, 51, 

bank^ immediately above it was resolved, in a case he 

high water mark, for depo- cites, that '^ thoagb a man 

siting timber, stone, &c. '* may take amends for the 

there, are very common. But " trespass in unlading upon 

this is not for the latiding " his ground, yet he might 

the ffoods, — ^but for the use ** not take it as a certain 

of the ground so appropri- '* common toll." 
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remedial, and mandatory, confirming and en- 
forcing the ancient custom, and directing that 
the sand shall be unloaded and landed^ &c. 
npon sach adjoining places as have been used 
within fifty years, and be carried away by 
such ways as have been nsed within the last 
twenty years, saving to the owners of such 
places and ways, their reasonable right of toll 
and charge for such easements. 

Here then is a customary right of com- 
mon, or prcfit-Or^endre, recognized and con- 
firmed by statute law als belonging to all 
the inhabitants of Devon and Cornwall ; — not 
merely to the ^^ owners of ancient tenements 
^^ in their qm estate^* but to all the ^^ resi- 
dents and dwellers^ in those counties* It is 
manifest, therefore, that, according to the 
statute, a right of common a-prendre for 
digging sand existed, as an ancient custom, 
or usage, by prescription in two of the largest 
and most populous maritime counties of Eng- 
land. This custom so allowed would seem to 
be in opposition to the doctrine of Gate- 
ward's case, decided in the fourth year of the 
same reign, only three years prior to the sta- 
tute, if it be regarded as a local custom. 
Therefore, in order to support the doctrine in 
Gateward's case, it must be assumed, (in oppo- 
sition to the positive words of the statute,) 
that no such projit-a-prendre existed in the 
inhabitants of those counties prior to the 
statute, on the ground that such custom could 
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not^ according to law, be in ^* inhabitants," as 
such. 

SSlTn^Ihe Y^* ^^ language of the statute certainly 
^tu^ con- authorizes us to assume it to have been either 
a good general^ or good local custom^ inde- 
pendent of and prior to that statute; whilst 
Gateward's case decides that, considered 
merely as a prqfit-Or-prendre, it could not have 
been a good local custom^ causa qvu supra. 
It would seem to follow, therefore, that if it 
could not be good as a local custom, it can be 
good no otherwise than as a general custom, 
in the same manner as the common of pis- 
cary in the sea and shore is a good cus»- 
torn, (although a profit-Orprendre) as a 
general custom of the realm. That whiob is 
a good general custom of the realm, is good 
alike for Cornwall and Sussex, or any other 
maritime county. It cannot be supposed that 
such a custom, or such use of the shore, did 
pot prevail as much in Dorset, Hants, or 
Sussex, and other maritime counties, as in 
Devon and Cornwall. All these were and are 
agricultural counties ; and their fanners were 
then, and are now in the habit of manuring 
their lands, as well as the men of Devon and 
Cornwall ; and it must be supposed knew as 
well the value and use of sand, or shells, or 
searweed, &c. for manure. There is every 
reason to believe that what the statute affirms 
to have been the old customary right, of the 
Devonshire and Cornish men, was equally a 
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practice in the other maritime counties. If so^ 
the statute could not have set up a new^ or 
merely local privilege. 

But although the statute is not silent, the The books aie 
books certainly are ; for the general right in ways. 
question cannot be specifically traced in any of 
them^ as a Common law privilege ; neither is it 
denied by the books. In this view it resem- 
bles the question raised in the preceding case 
of Blundell v. Caterall, regarding the right to 
bathe in the sea. It also resembles it^ in that 
it is as difficult to say^ that the practice of 
resorting to the sea-shore for materials^ for the 
uses just mentioned^ has not prevailed^ time 
out of mind, throughout all our maritime 
counties. In this respect^ also^ it resembles 
the public right to catch fish on the shore. In 
some places on the coast it would be impos* 
sible to prove that any one had actually been 
accustomed to catch shell-fish upon the 
" shore ;" but this will not invalidate the 
general right. Common sense and experience 
entitle us to assume^ that fishing on the shore 
is far more general than the not fishing there 
at all. Yet it would be difficult to say^ that 
shellfish fishing is a custom more frequent or 
general than the digging and taking materials 
from the shore for useful purposes. The pre- 
sumption is in favour of both, as general and 
immemorial practices. It may reasonably be 
doubted, whether the men of Devon and Corn- 
wall have not carried away fi'om the shore as 
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much shells^ sand, 8cc., and from as many 
places^ as they have carried away shell-fish. 
Nor would it be easy nor reasonable to con- 
tend^ that the men of Dorset or Hants have 
not exercised^ in an equal d^ree^ these 
several privileges. If it be admitted that the 
presumption is in favour of it^ as a general 
practice, and that the practice is a great pub- 
lic benefit to the agriculture of the kingdom^ 
why should not that suffice to warrant it »9 a 
lawful public custom ? — our books being sUent 
alike as to the negative or affirmative of the 
pointy but^ in general language, favouring it 

J?thrcostoin That it is a privilege very beneficial and im- 
Ind tt!e'gene- P^^rtant to the general advancement of agricul* 
[he realm **°^*^''® ^^^ ^^^ othor pubUc purposcs^ caunot be 
denied: these are interests not local but ge-- 
neral. Now it appears^ that as a local custom 
it cannot be supported at law in favour of the 
^^ inhabitants'^ of the coasts of England ; be- 
canse there exists a legal technical objection' to 
its being so pleaded. In this respect it is in a 
worse situation than the right to bathe ; for 
that, not being a profit, mighty perhaps^ be 
pleaded as a local cnstom by the ^ inhabitants/ 
and as an ^^ easement.'^ But there is no 
mode by which the inhabitants of the maritime 
counties can maintain a right to manure their 
lands from the materials cast upon the shores 
of their coasts, except t/iat which supports the 
public fishery, viz., the general custom of the 

* Gaieward'ft case. 
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realm. The men of Devon and Cornwall in- 
deed may plead their statute^ but the Statute 
law has done nothing for the other counties. 
This statute of James^ however, can scarcely 
be construed into evidence that the general 
common law right did not exist before; al- 
though such construction was attempted. If 
it did exist before, the statute certainly could 
not have abrogated it ; for it is an affirmative 
and declaratory statute ; and also in its ope^ 
ration local. No just or fair inference can be 
drawn from this partial statute to negative 
the right of other inhabitants of other maritime 
districts to a like privilege by common law. 
The statute did not confer this right as a 
new privilege^ even upon these two counties, 
as appears by the very words of the statute 
itself.^ 



It will not be denied that agriculture is as The custom 

C06V8.1 \iritli 

ancient and as important a pursuit as fishing the cuitare of 
or navigation* The public interests are as 
much concerned in the one as in the other. 
It would also be difficult to contend^ that the 
agricultural interests of a// the maritime coun- 
ties in the kingdom are not to be regarded as 
tbe.general public interests of the realm. The And as gene- 
right in question partakes of the character of '^^ * 
the interests to which it is made subservient. 

' If it be a fact, that in who chose to do it, without 

nine tenths of the maritime toll or hindrance^ it would 

districts, this privilege is, seem to follow that, as *' cus- 

and has immemorially been '' torn," it is no more ^ local" 

exercised by all mankind than the fishery. 
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It' is sabservient to the agricultural interests 
of all the maritime counties of the realm : a ' 
range large enough to entitle it io be called a 
general public benefit, even as the fishery is a 
general right and benefit, ialthough actually 
limited to the maritime districts. There seems 
no substantial reason why the one ^^ communis 
usus*' of the shore might not be supported "by 
the Courts, on public grounds and general * 
usage, as well as the other. The practice is*^' 
in favour of it j the public interests are in fe.^ 
your of it; and the Statute law, as far as if ' 
goes, is in favour of it. The silence of th'§* 
" books" is neutral. There was a time wtieii * 
the books were equally silent in regard to^tlffi''' 
fisheries ; yet the fisheries subsisted at 'm^ 
time by the Common law. At that time, atJ8, 
agriculture subsisted in the same disfrfcWJ 
where the fisheries were carried on. Probably 
agriculture was the most ancient of the two ^ 
pursuits; and unless it be assumed that agri- 
culture is a modem invention, as bathing Wtts*^ 
assumed to be, then, so far at least as regwOsri 
the application of the several useful maiitireir' 
furnished spontaneousfy by the sea and ^eft^ni 
shore, the taking and using such mahures ^1&^?| 
have prevailed in the very manner by laW^re^H 
quired to establish a general Common M'^J, 
custom, vis., immemorially and generally. ' 






Antiquity of It is reasonable to conclude, that *lie nie** jof * 

the practice of ' L- ^* ^n 

using marine these natural manures, so plentifully ofiered and 

manresin * *' 

agriculture, go accessiblc, was more ancient than of those 
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nore artificial kinds which require greater 
scieiice and skill than was anciently in. vogue.^ 
It vaj be supposed that some of these artifi- 
eiai kinds of manure have superseded, in some 
ptoces, the frequent use of the soil of the 
shore ; and perhaps it would appear that in 
other places the natural products of the shore 
have been more than ever resorted to for ma- 
uures, where modem research has detected new 
soilsj or new modes of combining such soils 
■o as to increase the productive powers of land 
in tillage. In the same manner alterations 
Mid improvements have occurred in the fish* 
erks* And when it is considered^ that such 
common right to use the shore of the realm 
would include within its range not the open 
shores of the sea only^ but the shores of all 
creeks and arms of the sea^ and of tide-rivers, 
the value and utility of such a privilege to the And its extent 

, .. .1 j» J Ti • ***** Utility. 

public cannot be questioned. Every species 

' Agriculture, however^ fields. Hiere is no doubt 
as an art, is of great auti- but that lime was also used 
quity in Britain. Julius both in Gaul and in Britain^ 
Csesar speaks of it as having in those early times; and 
been introduced into the this is an artificial prepara- 
sofithem parts of Britain tion of a manure to increase 
from Gaul, a century be- its powers. There is no 
fore his invasion. Cses. de doubt too but that the com- 
Bell. Gall. lib. 5, ch. 12. in^ of the Romans into Bri- 
By which it would seem that tain introduced their im- 
tlie metriUme districts were proved modes of tillage ; 
Hue first to practise it as an and> at that time^ the Ho- 
ar^. It appears also, from mans had studied agriovl- 
Hiny, that we were then ture as a science, and it 
aeqaaiiited with manures, as was held in particular ho- 
he speaks of the wonderful nourby Uiat great and wis9 
effects of our mar/-ing our people. 
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of imtfira) maniire is ttt be feilnd^wittiiii tfaiM 
extensive tange^ as well asotiier firodaeth Da^ 
(>able of conversion into rioh laaimf es by arii^ 
ficial processes. Soaie (sack as ckaUc^) are 
iised both in the natural state^ and also Bifter 
being improved by artificial processes^'^ : 



The right to iti the case of Ball v. Herbert,* a riirfct to 

towmg paths ' ^ 

*»">?* a gene, use towing-pMhsy along the banks of fiav%^ 



vers. 



najjgaWe ri- ble rfvcrs, was Contended for, as a genera) 
public privilege for all the sul]gects of the 
realm* But it was decided by Lord Keiiy6o> 
and other judges^ (and it is conceived most 
reasonably,) that no snch general castom ex^ 
isted at law. The naturally navigable r&viers^ 
subject to the tides, are so very few in tbee^ 

^ In a book of agriculture as having '^ several advan- 

of p^at authority (^Sir John tages ovor other KoHsoiisi^ 

Sinclair's Code of Agricul- nure/' Sea-shells are said 

ture) it is said, p. 40^ '^ an '< to abound in various parts 

*^ object deserving comside- " of the Britifili Ideas^'^iand 

''ration is the situation of these^ together with sea-sand^ 

*' the farm regarding ma- are spoken of as excellent 

'' nnres ; for an easy access manures ; and are stated to 

" to lime, chalky marl> sea- be in use, not in Devon and 

** weedy &c. is of essential Cornwall only^ but m the 

'' advantage to cultivation.'' North and Easf Ridings cf 

la various parts of the same Yorkshire, and in Scotland. 

work^ the manures famished It is also reraark^^ that 

by the '* shore*' are spoken '' farmers prefer taking it a^ 

of in the highest terms. Thus '' near the low-water mark 

in p. 242, *' sea-ooze is men- ** as possible," p. 238. ' fio- 

tioned as '' of a most enrich- deed^ the books written upon 

ing nature.;* In p. 243-4, this interesting subiect.of 

sea-weed is described as agriculture^ unifonmy al- 

good for arable lands ; and lude to the use of sea-shore 

uie late Duke of Richmond manures as quite common 

is stated to have used it in and universal throughout the 

Sussex. Tangle, or drifted kingdom, 
sea-ware, is extolled p.243-4, ^3T. R. 253.. 
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kiri^domar^ > iliftt ^e^ pmoti^e ^ of towing oo^ild 
not 4)6 tegwded a9 generaf. Thf ch^rac^eir 
e£ the. right partook af the liinited luUura oC thf 
oustom* It wa0^ acpordjmgly, deeided bj tb# 
couit, that its.a /oeo/ custom it might be go$)^^ 
but notas a gejieral right The public right 
to navigate the seas and tide rivers^ is a right 
of .way, not upon the ierra ^ma, but upon 
acid oyer those seas atxd tide rivers* — Even 
granting a right to use the ripam along the 
odast, so far as it is reasonably essential to 
Gibing and navigation^ still such right must 
be general in its quality^ and such only a$ i^ 
mc^wry to the fishing and navigation^ as ^€- 
7ii0ra% carried on* Towing, in fact, seems 
to begin. where navigation, properly so Qalled^ 
ends. It is very limited both in place and 
practioe^ so far as tide rivers are concerned. 

Now, in this case/ Lord Kenyon, address** 
ing himself to the question of general common 
law rights, says, *^ Common law rights are 
^^ either to be found in the opinions of law* 
^^ yers, delivered as axioms, or to be collected 
*^ from the universal and immemorial usage 
*' throughout the country.'* It seems, then, 
that eith^ of these grounds will suffice* It 
may, it is conceived, be ^V<5ollected from uni* 
** versal and immemorial usage,'' that the sear 
shore has been resorted to for the purposes in 

6 Ball V. Herbert, 3 T, R, 261, Lord Kenyon's doctrine 
as to genera} Common law rights. 

s2 
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qoefition^ not in a few places, or iu two cppin-t 
ties only^ bat generally throaghout the replia. 
It is a castom qaite in contrast with that nf 
towag : it is^ in fact^ essentially^ and in its 
nature general; as agricoltare is general^ and 
the manuring^ of lands general^ and tiie pro-* 
ducts of the shore are also as generally ap«; 
plicable and available in one part of the king- 
dom as another. 

» 
The support It is, therefore^ on all accounts desirable, 

desirable on" that the custom in question should be sup- 
puUk'atiuty. porled^ if possible^ as a general common law 
right. As a local custom it is liable to be 
limited in extent and utility; the materialsj 
in such case, cannot be legally carried away^ 
used^ or sold for use out of the precincts of ^lie 
manor ; besides^ local customs may be lost by 
disuse, and cannot be revived. Ignorance^ 
prejudice^ want of capital^ or of enterprise^ or 
of means of conveyance^ may^ for a time^ in- 
duce a neglect of the advantages afforded by 
the ^^ sea-shore/' in particular districts, until 
the right is lost by disuse^ to the no small in- 
jury of the agriculture of those places. If the 
custom, as a local custom^ cannot be proved 
to have existed within the memory of the in- 
habitants^ it may be lost for ever j and however 
inclined^ or capable^ the next generation may 
be to use those advantages which their prede- 
cessors neglected, it is too late. It is well 
known^ that in many places on the coast which 
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bad long been snpposed destitute of good mate- 
rials for manure, the finest manures have been 
tiltimately founds either by accident^ or scien- 
tific research. But the memory of man may 
not warrant its being taken, as a local privi- 
lege. So^ the daily alterations which take 
pflace along the coasts by the action of 
stohns and tides^ will bring or lay open the 
finest manures, where there had been none 
for use before. But neither neglect, nor ac- 
cident, can operate to destroy or prejudice a 
general common law custom. It cannot be 
l6st by local disuse ; and it may, at any time, 
be revived into use for the public good. Such 
is the case with the *^ fishery ;^ and, nationally 
speaking, so it should be with the custom in 
question. 
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SUSSEX SUMMER ASSIZES, 1822. 



Lewes, Tuesdatf, August Qth; before Mr. JuMicci 

Park and a Special Jury. 



DICKENS AND ANOTHER V. 8HAW. 

This was an action of trespass brought by the lords of 
the manor of Brighton^ against the defendant Shaw, for 
diggmg and taking away sand from the sea-shore of 
Brighton. The defendant pleaded not guilty ^ putting if 
upon the plaintiffs to prove their title to tiie locus in quo. 



1 This Case wsis recently put 
iiitx) the author's hands, too late to 
be noticed in the foregoing Essay, 
which was then in the press. The 
author was well aware that such a 
case had been judicially decided ; 
it having excited considerable ia* 
terest in his native town ; but it 
had not come to his knowledge 



that a report of the case existed 
in print. It is printed and pub- 
lished in quarto, by J. Forbes, 
Market«8treet, Brighton, sad ockn- 
sists of 60 pages, aTO)arently veiy 
AiUy and accurately taken by 
8<Hne short-hand writer. It is no** 
cessarily abridged in this place. 
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Mr. Courthope, counsel for the plaintifis^ lords of the 
tnanor, attempted to prote their title to the soil of the 
fhote, doiwn to low-wtiiM tnark^ by the foHowing badges of 
: ownership :-^lst« The right of the lord to wreck. 2iid. 
, Grants made by. the Wrd of portions of Ae shore, as part 
of the waste of the manor. 3rd. A toll^ or payment of 
mackarel, to the lord, from every mackarel-boat landing 
mackarel. 4th. The interference of the reeve, from time 
to time, in settling disputes between the fishermen, bathers, 
and others using the shore. 

The evidence produced to prove grantii of the shore, 
failed; the grants appearing to have been of ground cibove 
hif h^water mark, and no part of the *' shore," with one 
modem exception only, and that equivocal. The toll of 
mackarel was proved to be, not for the use of the *' shore,* 
■" but a '' capstan rent,'' and for the use of ground for a fish 
" ' matket ; both capstans and market being above high-water 
•< '^fliArk; "No other boats or vessels but the mackarel boats 
0^ ^paiilrAisL or any other toll. The ihterference of the 
,,^Ai \M^h^i W' Mjusting disputes, proved toi>e' itiei^ly occasional, 
}i ,U?H^kf^^^ nature too indeterminate toi afford any badge of 
' o^ership of the soil. No toH, or payment whatever^ for- 
cing sand, stones, &c. from the shorej, was proved to have . 
'^ *^been paid at any time, either to the Reeve, for the lord, or 
<>^ ^ttt&ii^se ;— but by the plaintifis' own evidence it appeared 
*'^'^'4iiai''4{itkl^'siones, ^c. had been immetnorially dug, and 
lo ;lUbf};llic^iiy bk^atl maniftnd tftat pleased, without inter- 
!' ' ^ IffOf ^CQ^ or .pdynunt Bvidenbe also was gone into 
^^,the.>j^in^a.to show that the holes tm^dcfb)?^ those who 
took, the f^mit bad of late occasioned sowe' obstruction and 
nuisance to. the bathers and fishermen; bu^Ahii^^of course, 
co'ti}<Tnot be construed into evidence of ownership of the soil. 
The atiy assumed badge of ownership, therefore, proven 
in th^ present base, was the right to wreck. There was 
BO*|M*i¥at« fishery. No grants of portioiis of the shore. 
No payments or tolls for taking the soil. No grant from 
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Ihe Crawa> nor other doeumoitary evideaee of oWneiffthip, 
nor any substantiated jurisdiction. . The a|!gitni«nt of ^tiie 
cottosei (Mr. Marryat) for the defendant, was in subita«we 
BB follows : — 

^ It is conceded by the plaintiff, ihat> by the ride t>f Ilt^, 
the sptLCt between high and low-water mark belongs' 4^ the 
King. Bat in this particular manor, we are told tlial the 
iardhBB a {nroperty in the soil, between hi^ and )ow^at6r 
mark. The evidence amounted to this,— 4st The lij^iia 
the lord to wrecks of the sea. 2ndly. Certain grants, which, 
it is contended, show that the lords have made grants* be- 
tween high and low'*water mark, which is not borne outeb 
the evidence. Srdly. It is said they have exercised jttrM- 
rftefjon- between high and low*water mark; because when 
a man has come with a cart in front of die bathing mH- 
chinesy the reeve has interfered. 4tUy> It is said that 
there are eap^ians fixed on the beach, above high-water 
ibark ; and that persons, who have come WiA' the maekiohel 
boats, land tbem with the assistance of these eapstans i'tetiA 
that those who have had the privilege of landing ttieir 
inackarel, imd selling them in the fish*market, haVe paid 
aii out of a hundred, or six out of a thowMmd, for the pri- 
vilege of so landing them, and for the use of the cap- 
stans. But the payment of the mackarel is for the use of 
the capstans, and for the privilege of the fisfa^naar- 
het. /I%is has been proved. The fish-market is alwiiys 
above higk-water mark, and the fish are always sold above 
kigh-w«ter mark, tiiough not always in the same place ; for, 
eceastonfellly, the high tides 'have obliged them to remove the 
Market to some other spot ; but according to the usual 
rise of the tide, the market isal ways above high-water mark;" 

^' If the lord of the manor claimed to take tliis portion 
of mackarel, as a tax upon the fish, for the privilege df 
landing on the beach, it would be an illegal claim ; for 
every man has a right to fish in the sea : and it would be 
useless to give a right to fish in the sea, unless he had the 
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IvmkppBtof boidnig them. It » incidental ta the riglii of 
fishiii^) to bring the fish on sbore.'^ 

^' But if this toll is a compensation for the use of the cap- 
stans and fish^market^ which are on the lord's soil^ tiien the 
fMiyment is legal/ and intelligible.'' 

. "''Thai wrecks have somethnes been taken is not denied,-— 
but wrecks are genially thrown up at the top of the tide ; 
if the property come ashore in a gale, it will be thrown np 
cMHisiderably above high-water mark." 

Mr. Justice Park. — '^ That depends upon the weight 
ofit" 

• Coufmel'^*^ Generally speaking, in violent gales of wind 
the property will be thrown np above the ordinary high- 
water mark; or at the sammit of the tide. Now a man 
may barre a right to wreck, and yet not have a right to the 
soil; for nothing is more common, (as is well knoi^pm to 
those conversant with such subjects,), than to find the 
grant of a manor, with a ri^t to wreck of the sea,' without 
.any giant of the soil, between high and low-water mai4L,4 
includeci in if 

. ^^ The diggmg for sand is assumed to be a»injm^,<o^ a 
tide or two, to the boatmen conung on shore in the nigkt, 
whof may be ignorant of the removal of the solid sand, and 
may get into lighter sand. We are not contending whether 
the inhabitants of Brighton shall be supplied with sand or 
ikoi, on account of this assumed nuisance. Brighton must 
be siqiplied with sand, and as Brighton has inceeaaed ten 
times in extent, it must be soppUedwith ten times' the quan- 
tity of sand. But this iiqury, or nuisance, wonld be pi«- 
cisely the same if a payment were made to the lordof tfie 
manor for hia permission to dig, (as is now olaimedl^as it 
would be if they dug without the payment ; but the truth 



^ See p. 48. "SOQ, and fiSO; ante. Grtmts of tile shore are 

ante. noticed by Lord Hale as tinguUr, 

3 But see note to p. S50, ante. rather than as common or general 

* See accordingly, p. 15 and 16, cases. 



Appmdix. '987 

is^ this claim is now bcought forward £or ike priruttpmn- 
niary advantage of tte lord of the manor. Bot-ihe 
peopla have di^ tJiere^ accordii^ to the testinttmy of a 
wiiness of fourscore^ daring all his tiaie> without «ny iHieh 
claim or interruption till within the last three ytors ;^ aid 
the question i»^if these aien shall bo diat oat- ftom doing 
tiiiat which persons have done at aQ times^ and winch' the 
inhabitants of Brighton have done at all times ;?*^for>;as the 
old witness said» if any body interfered^ they only gofc.some 
impertiiieQce for their trouble. If it has been done at all 
times, and exercised at aD times, in defiance of the lord, 
by what right is it that the ferd now seeks payDHait for 
hia peraussion, which is a new asseition of a claim made 
by him in tile total abs^ioe of any such right, as far back 
as the memory of any living witness can reach 2 And 
thore is not any reason to believe that sand was not dag at 
fdl times." 

*^ The increase of the practice has been with tfae-inerease ' 
of the towity-^for they must dig for the convenieiiGe of Ae 
town; and the lord of the manor, who has permitted 4his 
practice so long, has now no right, even if he originally 
had a right to interpose. He has no jurisdictifm oveit the 
soil^ nor any right to derive a profit for his coesent to'dig 
4bere» He has not interposed with respect to ahingh.^'^ 

^^ Under these circumstances, the questi<m is a very im-^ 
portant one ; for, if the lord of this manor be proprietor 
of -the soil between hi^ and low-^water mark, notaoart 
eodd go down irithout his oonseB^t, and paying toU, to un- 
load a veaseL But no such claim haa ever been made. 
But if the lord were proprietor of the soil, and if he has 
a right to require money f&t his permission to dig sand, he 

^ Shingle, or the " beach/' has So sea- weed, or tangle, when 

immemoriaUy been taken as freely thrown up in any quantity, has 

as the sand, K>r <' bidlast'' for the been taken, ^oA carted away for 

filshing-boats, and ships resorting manure, without toll or payment 

to the shores, and for road mend- of any kind, 
ing, and other useful purposes. 



fdigUt require sonietbing from the oWners of cart^ cbibiiig 
id iinkad the merchant [Ships. If the plaintifib should sue- 
c^ed io-day, not otily might such cteim be made, but thd 
T^bole'use of Brighton, as a bathing-place, will be done 
kWky With : for if it is once established, that the' lord 
ils yriiphketbr' df the* soil, no person will have a right to 
ci^okd^'iM^ isand, wifiiout his penAission, with bathing- 
mac%in6s,^ which hiave been Ihere as long as menidry can 
^V^rfft'i'Miichncy'cIaim has ever been made.'* *' ' 

' ''' ^Airthe yarioti« tisei of the beach, in the varioils mcnlei^ 
stiA^,' must all be afifectcd by the verdict. These p^opW 
tis^V^ foe^h fh the hkbit of taking sand perpetuaQy,''^ihdtiti 
ihttrlhapfebn; excfept that the reeve says, he has'ftrtetfettd 
Men W'cai^ Went in front of the bathing tnatfaiues: ttHk 
^M thift ^fese getttii emen are only desirous td pi^v^nt' i^- 
jiii^ • td' the- martners and fiAermen, as if the ii^ifiy 
wtiiim^ b^ ittiicfa ditnihished if they took a comiieilsal^h ; 
biiir thert VoruW noi be any ffifierence whatever ai*t6'fte 
^Vig^f;'nbr wotdd it' be at all diminished in cons6qt<e^ 
df ^ tiksnitiieni to the Idrds-^^the consmnptidti wMfd^te 
q[ti!te'ttie satu^V ^ It api)ears that the flnxBtid refltit^f'ffae 
tlde^iirfe^ds to'iive or six hundred feet.'' ' '^ ^ » ^' 

' 'jav: iW^iVi^ Paf*.— Genflemen of the Jury,— ^TMsiri an 
a^ti'bh df bekpdi^ii, which is brought by two gebtlemeii tfho 
a^jpeaii^bjl^^the Evidence, as well as the record,4:o belotdy^of 
jhe Mnoif of brtghton : and the action is brought againfst^e 
d^etid^nt' for digging in a certain close of the pladntiffi^'^n^ 
the sea be^chl The defendant does ndt ptkt'in aby pTeil'dii 
the grbuiid of juriiiidiction, as he litfght hav^ ddhe; btit lie 
contents himself with saying, tt(at he is n6t 'guilty, 'whliiil 
ik quite enough to put it on the plaintiift to sfadT^*^at*tbe^ 
soil i^ theirs. The learned counsel for tUe defeiidant has 
stated, in very atrong language, the danger that 'wocdd^ 
eijififue by your giving a verdict for the plaintiffs ; be thipks 
the natural consequence would be, that all the bathing 

' As to this, see p. ^02, ante. 



w.oold be stopped^ and that all the porson^ wb9,g^t»Qo»)|9 
froin the ships would not be able to continuq to do 9p,. ;^^ 
tjbat these ^ and other consequences would foUo^. To.mc^ 
this • case does not seem fraught with such difficulty] fpi; 
^ you establish that these gentlemen are not only Ipr^ 
of the manor, as they are^ undoubtedly, ahwe high w4er: 
mark — ^but whether they are between high and low-wator 
mark is for you — ^it is not because a person is owfter of 
the land^ that he is to shut out me, or any other i^aUj i^om 
that which we have been in the constant . exercise of for 
years ; thai does not follow. The learned counsel for Ijha 
plaintiffis has put in my hand an Act of Parliaments, ]fvh^](i 
I am bound to take judicial notice of. It is an {^cH;, of^ tiffi 
60th of Geo. III. chap. 38, which is about 1810,; aiid 
there is this clause found in it : — ^^ Provided alwitys^.thf^tj^jus 
^l act, or any thing herein contained, or in apy \x:jip\^^ 
*^ rule, order, or regulation, to be made- by the s^d.com*: 
missioners as aforesaid, shall not exte^ci^ ot. be-cofi^fcrMc;^ 
to extend, to authorize or empower t)fe |S|l;ftQdii^g ,or. y,fij^ 
of , 9JQy bathing-machine upon any pai;ttof.tbe l^^aqh. c|f. 
.po^^t of thQ sea, adjoining to the. said tow;^ pr in. (i;^^, 
^^ wise to authorize or empower the sa^d Qommi^Jojf^i^s^ [jp 
^fjaiiymadmer, to dig away, disturb^ pr. r^moy^ iJbe.T^il, 
*^ ehalk, sand, or other materials of the . cliff, ,or th^ ,f W^f 
^f stQue^r beach ^ or sand on the sea-shore, within, th^.s^ 
town, without the consent of the lords of the m^oj: ^^ 
Brighthelmston, or the consent of any person or, p^.rsf^p 
;^bo^ by .^i^e^son of. property in the soil or otherw|fie, m»g 
.leg^^y ,l?e entitled, to prohibit or prevent the same.,f 
This i,s a very strong clause certainly, and therefore cer- 
tainly it did contemplate that, by possibility, other persons 
than jbhqse w.ho have a general legal right by law, had a 
right there/" 

^ Hils act of parliament was not real service it could hftve beeii in 

bf0ught forwara again, upon the the argument, since whether tbe 

motion for a new trial ; and, in- lords were '* legally entitled'^ or 

deed, it is difficult to say of what not was the question. 
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' «f^ Oenttanen!, yos have been truly told by tkeoouiuiel on 
b«itli'>jiidee> that^ geaerally ipeakiogy a lovd •£ tke maiior^ 
irUdi manor faaa a beaeh adjoining it, is not necefsarSy 
fterelqr entitled to the land nnder the flax and reflnx of 
ihetitea^ ~ That is'«o ; the king is lord of all the land be<- 
l3imen :high and low^vater mark ; bnt» at the aana time, it 
ie^BOt^only pofsible, bat is often proved to be the case, 
Aat granta haye been* made from the king, of this soil 
to <faia sabjects. And there are instances in nrUoh this 
light is obtained, not from grants from the king, but 
by k>ng preseription. ^ Lord Hale, in hie bo<A de jare 
Maris» lays down the law npon this subject in a manner 
which is very striking ; and he refers to that sort of evi«> 
dence as is required by judge and jary, as to the high and 
Inw-^water mark. He says, ''The ordinary neap tide is 
the'boandary of that which is properly called tilie littu9 
imtris i 'and touchkig this kind of 'shore,' yis* that 
whioh is 'Covered, by the ordinary flux of the sea, (and 
we must look to what it is in ordinary times,) he says, 
^ this may bdong to a subject, the statute of the 7th>of 
James I. chap. 18, supposeth it;^ for it provides that 
thiMe of Cornwall and Devon may fetch searsand for the 
beti^ring of their lands, and riiall not be Mndered by 
those who have their lands adjoining to the sea^oast, 
which it appears by the statute they could not formerly/' 
Then he goes on to show what the proof should be in such 
eases ; and he says this, amongst other things, ''enjoyment 
of wreck, happening upon the sand; presentment and 
punishment of purprestures^ there, in the court of a 



• 

e As to this, see p. 32, et seq. <^ purpresiure^*' from the French 

See the stat. p. 102, and see word ** pourfn-is" an ioclosure. 
p. 251. Blac. Com. vol* 4. Tbus^ then, if 

1 Where there is a house erected, the lord of a manor, on the coaM^ 
or an indosure made, upon any has enjoyed the jurisdiction in his 
part of the king*s demesnes, or of manor court, of presenting, pu- 
an highway, or common street, nishing, and putting down mclo- 
or public water, or such like pub- sures and nuisances upon die 
lie things, it is properly called a " shore,*^ it is a badge to show. 
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manor/. and «ich like.'' Why then^ t!i» pajftieoUdi' sf^tecies 
of; vproperlj^- which 'we are now consideriiig^^ has iiotilh9 
aame weans of eiijoyment as a man' has over bind of taoMito 
doscmption, because it is impossible it shonM be ez^eyoA 
in the same vrB.j? The question is^ if there has not beelK 
in thismanor^ for a considerable nnndi>er of ^ears, all ihivl 
^oyment^ [by the lord,] of the ^ sbore*^ which has 'beea 
pointed out by Lord Hale. William Murrell ss^s, be has 
been i^eeve for the manor of Brighton, to the plaintiffisyifar 
seventeea years; and, in the coarse of that emplofy hi» 
seized wrecks wh^uever they were found between kigli 
and low'-water mark, and he never seized any wreiit 
above. * Upon that subject Liord Hale say s-^-^^ For titemosl 
part, wreeks and royal fish are not, and; indeed, cannol; 
be well left above the high«water mark, unless it be ^ at 
such extraordinary tfiles as overflow the land ; bvi these 
are perquisites which happen generafiy between the high«« 
water mark and the low-water mark ; for. the sea, >witb» 
drawing at the ebb, leaves the wreck upon iht shone. ''^ 
The reeve says, ^^the last seizure he made wm of* timt 
top4masts:'^ he says« ^^I have seized diffenent plboes:of 
timber duri«K thin period, but nothing of any jtatiicato 

^^^ ft 

value. Three different times I have seized* When I have 
seized, I have always carried them up to Mr. Kidmp (liib 
lord). Upon all occasions this has been accounted ft>r to 
the Lord." Then he goes on to speak of paying for 4h^ 
Biackarel. I agree, to a certain extent, with what has 

that the '' shore'* is within and other. The inclosing, digging 

pzrt of the manorial waste ; be- sand, stones, &c. and otherwise 

cause, otherwise, the act would converting the soil itself to profit, 

not be an offence against the lord, • are the same modes of enjoyment 

but against ^e king, and cog- as may be had in inland estates. 

nizaUe only in the king*s courts. There is much barren soil far 

' See p. 100, ante. There may from the sea, the only uses of 

be a di^etooe in the quaniuin of which are such as the '^ shore*' 

enjoyment, profit, or use; but may be applied to. As to the 

both the soil of the i^re, and takmg of sand, &c. see p. 101 

of the terra firma^ must be en- and S25, et seq. 

joyed the same way ; the one be- ^ See p. 83, et seq. 
ing capable of fewer uses than the 
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been fuad upoQ that by the learned coanoel for the defbnd- 
ant. I do not think much weight is to be placed od that 
eireimurtaiice, except this, that it is a strong coofirmaiioii 
to show these gentlemen are lords of the soil aio^e the 
high-water mark. They (the fishermen) pat down the 
capstans dl over the place; nobody trouble themselves 
about it ; bat whenever the reeve saw it, he gave them 
leave, if he was down near the spot ; if not, he has sttic- 
tioned ii But the mackarel are evidmitly paid for the use 
of the capstans, for taking care of them, and keeping 
tihem in order, and to prerent peojde misasing them ; fliere- 
jfbre I do not think much reliance can be placed on ftat 
eircnmstance. " Sometimes," says the reeve, ^ (be fisher- 
men disagree about boats coming ashore before the cap- 
stans; and they send for me, and I have gone several 
times with my horse, and drawn the boats away. The 
capstans are removed firom time to time.'* He says, 
^ when (here have been disputes among die bathing peo- 
ple, I am sometimes referred to, the same as widi the 
fishermen; I have removed carts from before bathing- 
machines, where they have been digging, as it prevented 
them getting the machines down." One witness says, one ' 
of his men was nearly lost by their having made a h<^ 
by digging for saiid, which had not been filled up by dte 
tide ; so, persons going to bathe, not knowing of these 
holes, might be, perhaps, drowned. It is said, that A^* 
taking of sand firom the beach has been done at all timei^ 
I have no doubt ni>at where people wanted a few spadek' ' 
of sand, they have taken it from the beach, and nothing ' 
has been said; and if it had been but a few spades^ it is 
probable that nothing would *have been said now.^ But it 
is a very different thing from taking loose sand which has * 
floated up, and scraping it up, to digging it and carrying 

* Band, as a material ftn: mor- quantities at Brightcuk and not 9s 

tar, for building, to say nothing here supposed oy uie learned 

of its other uses, must always judge, 
have been used in considerable 
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it away by carts' full. If, however, the defendaot ha^ thuf 

right, he has a right to retain it The. witness fijayf^ " I 

had a cpnversatiou with Sh$iw (the flefeodfmt) on. the,.^\^ 

ject of .taking, the £^d ; I have gone two or three timjds 

before the 32nd pf February ; the defendant spoke to f^j^ 

first; he said he had been served with a notice, ajid be wa$, 

afraid he should. get into trouble; that ther^. had l^eo a . 

sub^cri^tipn amongst the tr^^esmen, and tl^jif: had ad- ^ 

vised him not to jjuay, until such time |is they; bad hfi(d t^r ,^ 

meetiog, as they meant to stand a trial witl^ tbe.lords of >, 

the manor/' However, gentlemen, though thU uras. fluiid |. 

by the defendant, if the plaintiffs cannot make out their 

case to y^ur satisfaction, the defendant must have a verr,,,^ 

difci. It lies on the plaintiffs to make a good case. . Th^n.^ 

the ifitness (the reeve) is questioned as to the sitoa^on.of ■. 

the fish-i9»arket, and he says, ^^it is. abope high;:.wal;|er ^ 

maMrk ;^ and be. says^ '' the fisbernien sond their dsb m - 

ahofp, in wherries, when the water is not si^cientjiy l^gb ,> 

to let the £s|]ing-boats come up to the bejich.; fivhefi if i^^ 

tl^y. jc^ome up to a particular part of the bef(^ a^di :^:u 

800^ as they have unloaded, they go to sea again." . It i^^^^ 

auppofi^d, that the wrecks which this man ^pok^e pf^ ar^^pf^., 

np ff^ value, there being but very few instances that agy ,i 

living witness speaks to. One of them, which this witness .^ 

speifi^s of, sold for eight or nine pounds, reduced by |hp j 

exp^n|3e» of bringing it to him for the lord, to the rea|,^ 

prp^t of two. PjOunds fifteen shillings* Then be speaks o^ | 

aqot^l^, where the lord got about four pounds. He says, . ,. 

all,^e wrecks between high and low-water mark, he has ^ 

aly|^i^i||apprj^pi[iate4 to the use of the lord. Then Samixel 

Carden is: 9&Ued; he says — ^' I am turned of fourscore; I , , 

have.resided.at 3rightoi) allmy time, and an^ a fisherman. ,^ 

He always understood the lord of the manor took the 

wrecl;s. He cannot speak of any particular instance. He 

remembers last winter a man of his had like to hav«»bcen ' 

lost, by falling into one of the holes which had been dug 

T 
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in the fiand." He is then asked as to. the payment of the 
mackarel^ and as to the capstans^ and does not vary from 
the evidence given by Murreli (the reeve). Other wit* 
nesses spoke to the same effect. Then James Blunden is 
called^ and he produces the court rolls, of th(B manor^ to 
show that grants of part of the waste have^ been made by 
the lord. The use of these entries is to,show> that this has 
been a manor from all times ; at least, from 1662 we have 
entries. Then^ as to the taking of wrecks what has been 
said by the witness is confirmed by two or three instances, 
which are recorded in the rolla of court Now, as to 
these grants ; I will mention the case of John William/^ 
amongst others. This appears to be a very strong ii{stance> 
€L8 far as it go$sJ^ The witness then, goes on to show^ 
that on the 31st of March, 1743, there was a presentment 
of a piece of a mast, which wsts taken np .and disposed of 
to the use of the lord, according to the custom of tbs 
manor. And also a small cask of brandy, containing 
about six gallons, taken np on the coast as a wiieck of the 
sea, and which was seized (as they say) for the use of the 
lord. And, also, at the same court, there is. an entry id a 
piece of easlx^ountry oak, which was taken and disposed 



' The grant to Williams was as 
follows:— May 27,1813. "To John 
" Williams of a piece of land, 
** containing in length, from east 
" to west, at the south end, 
^< twenty- two feet and nine inches, 
" abutting to the sea-beach on the 
*^ south and west, and the ground 
** of the said John Williams on 
'^ the north, and the ground in the 
" occupation of Bicnard Russel 
" Kemp on the east, by the year's 
** rent of three ^ineas, on the 
" feast of St. Michael the arch« 
" angel,without deduction.^' There 
is nothing in this grant to show 
that it was a grant of ground ^- 
hiv high-water mark. Ifhe abut- 
tal to the south is on the " sea- 
beach," which, in common under- 



standing, means to the high^wBtet 
mark. There is no measurement 
of the depth, southward ; if it was 
meant to be to, the ^1u-water 
mark, it would have been so saidi 
The sea^beach is the ground be^- 
tween th^ " flux and rSux of the 
" tide," and extends here to from 
.six to seven hundred feet. There 
is now a high road formed be- 
tween Williams's premises and the 
sea. This road is protected, to- 
wards the sea. by a wall, and, at 
ORDINARY tides, this wall is not 
washed by the sea. Wjilliams's 
title, under the grant, seems safest 
as a grant of soil above high-watel' 
mark, a$ that excludes the claim 
of the crown. 
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of for the use of the lord. So that here we have three 
instances of wreck, eighty :years ago, .in the very place. 
This .is, certainly, a very strong fact iii favour of the 
plaintiffs ; at £sa«f, it shows that it was never questioned 
that they had this right; On the 29th of January, 1746, 
there is a presentment of two small casks of brandy and 
apiece of pipe of oil; these are both taken and appro- 
priated to the use of the iord. Now, geiltlenven» these ar^ 
all very sirong instances in fervour of the right contended 
for. The learned counsel for the defendant. has stated, 
with truth, that- tk/drcilias' beesi no instance, until of late 
years, of anyipravention of taking sand- I have no doubt 
of it: tor, a9 we know, a few years back the demand for 
it was not very great; and, i^ben they took but little^ 
there beii^ no demand for it^ then there was no inter- 
ruption; but when a man comes down conatantly, and 
when a variety of men come dpwn and dig holes in the 
sand, in a manner which must he very inconvenient^ it then 
well became those who ar^ the lords of the soil (if the 
plaintiffs are lords of the .-soil) to iriterfere^ even if they 
propose to themselves to derive an emolument from giving 
permission to take it. 

Grentlemen, this is the whole of th^ case« If this case 
had been met by ether evidence, it might have been a very 
difficult thing for the plaintiffs to have made out their 
rights. It is, however, to be observed, that all the evidence, 
such as it is, is all one way. The whole must depend on 
the nature of the property, and the use of it. The nature 
of it is such, that :there can have been but yery little use of 
it. If they had been.in the habit of taking money for the 
use of the bathing-maphines^ or, .for the landing of coals,6 
then the evidence would have been very strong ; but you 
must take it as it is : it is for you to ^ay, if there has been 
an exercise of the right, such as from the nature of the 
property admitted of. . If the evidence, such as it is, 

' But see p. 350, note, - 

t2 
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and uncontradicted^ is not sufficient, in your opinion, to en- 
title the plaintiffs to a verdict ; if you think it too slight, 
and if you think that this thing has been in the habit of 
being constantly done without any complaint or interrup- 
tion, you will find for the defendant ; if not, you will find a 
verdict for the plaintiffs, with one shilling damages/' 

Juror. — My lord, admitting that the lord is entitled to 
wreck, between high and low-water mark, does it follow 
that he is entitled to the fee simple of the land between 
high and low-water mark ? 

Mr. Justice Park. — GeneraUy speaking, the lord is not 
entitled to that. The lord of the manor may have, the 
grant of the soil between high and low-water mark ; but, 
by the law of England, the king has a right to the soil 
between high and low-water mark ; yet the subject may be 
in possession of it by grant or prescription, and* that is 
evidence from which you may draw an inference. 

Juror. —If the lord is entitled to wreck, should your 
lordship think he would be entitled to the soil ? 

Mr. Justice Park. — ^If uncontradicted. 

Juror. — ^I was in hopes we should have seen the original 
grant. 

Mr. Justice Park. — ^That, from the nature of things^ 
cannot be, but in a very few instances. * 

Verdict for the defendant., 

The counsel for the plaintiffs having obtained a rde to 
show cause why a new trial should not be granted, the 
case was argued in Hilary Term, 1823, February 13th, in 
the King's Bench, and the same printed report is in sub- 
stance, as follows : — 

Mr. Justice Best read the report of the learned judge 
who tried the cause. 

At the conclusion of the report, Mr. Justice Park ob- 
served :— " The jury debated some time ; then they said. 
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they should like to see the grant; I told them there was 
none produced^ and probably none could be produced. I 
explained to them the law^ as to the prescriptive right. On 
their return they found their verdict for the defendant, with 
which I was not satisfied." 

Mr. Marryat (against the rule). — ^This was a verdict 
by a special jury. The question was decided conformably 
to the common law presumption, and there was nothing to 
affect or torn that presumption, unless the circumstance of 
the 'plaintiffs having taken the wreck of the sea can be so 
considered ; for I shall not dispute, nor did I dispute at 
the trial, that there was sufficient evidence that the plain- 
tiffs, as lords of the manor, had the right of wreck. 

Mr. Justice Buy ley. — ^We will hear you, Mr. Courihope. 
Mr. Courihope (for the rule.) — ^It was said there was 
tibthing to answer the common law right, except the eir* 
cumstance of wrecks being claimed by the lord. As to the 
common law right being unquestionably in the king, that, 
of course, Tcannot dispute. I am not here to dispute the 
common law right ; but this is a case where all the evi- 
dence, whatever evidence there was, was all on one sidift. 

Mr. Justice Best. — It is stated, that, till lately, all man*, 
kind that chose, took sand. 

Mr. Courthope. — ^That does not establish the right of 
all mankind to the soil. 

Mr. Justice Bay ley. — ^No; but it has a tendency to 
show that the soil was not where you say it was. 

Mr. Courthope. — All mankind taking it cannot establish 
the right ; the right to the soil would still be vested in the 
king, or in his grantee. The question is^whether all per- 
sons, and every person who please, at his or their own will 
and pleasure, has a right to deal with this soil. That is 
the oidy question ; and I contend the evidence, as to that, 
is all one way ; for no evidence was given to show any 
right being elsewhere. There is no claim made on the 
part tf the crown ; there is no right set up on the part of 
the crown* 
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Mr. Justice Best. — If the crown bad any occasion to 
make use oi this soil' for any purpose of navigation^ then 
the question would be — ^whether tiiere was any thing to 
preclude the crown from that. 

Mr. Courihope. — ^The inquiry is — ^whether this is a ver- 
dict against evidence-. I submit that thfe evidence was de- 
cidedly in our favour; and I not only rely upon that/ but 
also I should have thought that the expression of my Lord 
Hale^ and not of Lord Hale only, but in Gonstable'j case, 
reported in Coke^ which is to the same effect, would 
have put this matter beyond all doubt* I think the ex- 
pressions are— <''! observe three things/' &c. &c. — 
" thence it follows that it was part of the manor .^ — 
Perhaps your lordships could not go so far as to say, 
^ thence it follows." I do not go so far as that ; but 
after such an authority, and after the expression of Lord 
Hale, I may be permitted to say, it was very important 
evidence to show that the right was in diirt party who had 
the right of wreck. 

Mr. Justice Best.-^JAy Lord Hale does not ptst it on 
wreck only ; there is the constant fetching of sand.' — 
Prima facie, the soil is in the crown, and prima facie 
the right of wreck is in the crown ; but the crown may 
grant the privilege of wreck to the lord of the manor with- 
out granting a right in the soil ; or the crown may grant a 
right in the soil without granting the right of wreck ; or 
the crown may grant both rights to the lord of thenianor ; 
but the person who claims the right in the soil, must make 
out that right to the satisfaction of a. jury, 

Mr. Courthopc-^^That would be very important, if there 
was any evidence offered on the other side ; for, generally 
speaking, the weight of evidence is to be considered with 
reference to the evidence which is given in answer. I have 
always understood this was considered,^— that '^ wreck," in 
the absence of all other evidence, is very important. evi- 

' See note to p. 83, ante, for this ^ P. 83, ante* 
quotation. 
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dence. I by no means contend that a proof of wreck is 
decisive on the* subject^ but only what weight the evidence 
of wreck' ought to have^ where there is no evidence on the 
other side. I would contend with ^ea,t deference^ after the 
expressions which have dropped from the courts tliat the 
ts&king of sand is no evidence of u right elsewhere. I do 
imagine that where sand was tak^n by a variety of indivi- 
dualsy having no claim to the soil^ that it generally went to 
establish .'that the soil was not in any of those individuals, 
because- they take it as the right ef all mankind — who can 
have no such title ^ therefore it shows a general right in 
some individual:; — and therefore I should think the ques- 
tion fairly to be betWieen the crown and its, grantee, whe- 
ther it were in one or ' the other. I certainly feel thai 
was a very important piece of evidence^ in the absenbe of 
all evidence to the contrary ; — ^but I ani anxious not to be 
considered as resting on the right of wreck alone ; the cir- 
cumstance of' wreck b6iag in the grantee of the crown, is 
important evidence in the absence of all evidence on the 
other side. The court wiH not consider all the instances 
mentioned by Lord Hale, as instances which are all to be 
taken conjointly, -^q merely mentions them as instances 
of cases by which the right may be estabfished. It is a 
species of evidence — and how is it confirmed in the in- 
stance here of a grant to Williams, which is, unquestion- 
ably, on port of the property in question ? — ^property which 
is below the high-water mark. The lord is here exercising 
tibat most important of all ri^ts, dealing with the soil, by 
making a grant of it at court— making a grant of it to 
another individual. 

Mr. Justice Bay ley. — ^What is the date of that grant ? 

Mr. Marryat. — 1813. 

Mr. Courthope. — I admit that 1813 is a late date ; but 
still it is undisputed. All I contend for is— that, as the 

B See note to p. 274 of Appenctix this assertion, 
which does not seem to support 
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crown has not disputed it, here are individuals who 
undoubtedly are exercising a rigfat> which I am sure must 
be 'felt by the court as very important, and which it is fit 
some person should regulate. There are \&tge holes dug, 
endangering the lives of the fishermen. 

Mr. Justice Best* — I should think the proper remedy 
woi:dd be, by indicting them for it ;— certainly, it is a v^y 
abominable nuisancco 

Mr. Courthope. — ^But it has been tried as a private 
right; and, suppose it was the only piece of evidence, 
there is this, — which on such a subject, I think, is a most 
important piece of evidence, — it is the constant and in- 
variable interference of the reeve for regula^g all dis- 
putes ; it shows that, instead of being a subject of public 
regulation, a private right has always been considered as 
existing in the lord. If when these instance had occurred, 
.some public proceeding, some application to the crown to 
remedy the nuisance, had been adopted,-^it w^fM. have 
.been evidence that the right was in the crown: but the 
universal application has been to the reeve, the lord^ re- 
presratative. / 

Mr* Justice Bayley- — You mean about removing the 
carts? 

Mr. Courthope^ — No ; filling up the holes. These 
holes are great nuisances, as they are considerably below 
high-water mark. They are nuisances to bathers, and to 
persons bringing up their boats,~Tboth these descriptions 
of persons, whenever these nuisances havo Dccurred, 
have applied to the reeve, instead of applying to the 
crown ; which would have been done, if, aa has been 



• Probably, if inquired into, it 
might not be found to be very 
frequent, or dangerous; and one 
instance of punisnment, as a nui- 
sance, might restrain it. The act 
of parliament cited by the learned 
juage(Park) at the tfial, an act 
vesting various powers in com- 



missioners, for the r^ulation of 
the town, (it not being incor- 
porated), would probably have 
provided an effectual remedy for 
all disputes and nuisances affect- 
ing the shore, had the act been 
framed after y instead ofheforcy his 
trial. 
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suggested^ the crowB, for the public purpose of navigation, 
has this property vested in it ; and then some public in- 
quiry would have taken place, and some public prosecution 
would have been instituted. 

Mr. Justice Bay ley. — Are not you overstating that ? — 
What instance of application did any witness speak of, 
except one, which was an application two years ago to Mr. 
Murrell ? 

Mr. Courthope, — I do not aflfect to state the exact num- 
ber of times ;-~I am making only a general observation— 
not as applicable to any particular interference — ^that when 
these nuisances have occurred, application has been made to 
the reeve, to remedy them. 

Mr. Bolland. — ^Murrell himself says, (I have this from 
my own note,) that he had removed the sand people a great 
many times. He was a very old witness — eighty years of 
age. He says, he has sometimes been applied to about 
these holes, by the people belonging to machines, — ^that 
they were nuisances, as they prevented the getting down 
the machines. 

Mr. Justice Bay ley. — ^They were nuisances ; and when 
lliere was any nuisance, they always applied to Murrell, 
and he remedied it.^ 

Mr. Courthope. — Therefore, by the application to the 
reeve, who is the representative of the lord of the manor, 
he was treated and recognized as the person who had the 
superintendence of, and the interest in the soil. 

Mr. Justice Best. — ^I suppose this was all very strongly 
pressed on the jury ; and> if we were to grant you a new 
trial, you would hardly get more than one shilling damages, 
and you would have to pay the costs for a new trial. 

> The learned judge, no \vas the only official way that the 

doubt, means here to assent to reeve could interfere. It was in 

the matter of fact, viz. that the evidence, that at tlie times when 

reeve's interference was attended he interfered, " the sand people 

to. But how did he remedy it? resisted it, and were saucy; — 

There is no evidence of *' present- but no jurisdiction was exercised 

ing and punishing purprehtures'* to punish thera. 
in the manor court. But this 
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Mr. JvMice Bayley — This does not conclude any thing. 

Mr. Courthope. — We had no opportunity of observing 
on any of the remarks made by my learned friend. 

Mr. Justice Bayley. — ^You may hereafter, in any other 
action, if they 'should venture to repeat the thing again ;— ^ 
you will have a right to bring another action, and you may 
then be able to show that, in some other instances, in which 
sand has been got, and stones have been got, (and there. are 
a great many stones got in that beach,) to show thiLt there 
have been applications to the lord of the manor for leave 
to do so.' 

Mr. Courthope. — It has been truly said, that, until of 
late years the subject has been of very little importance 
for undoubtedly, till of late years all mankind might 
have taken this thing — ^but nobody hardly thought of 
taking it. Now, undoubtedly, it. has become a great 
object. 

Mr. Justice Bayley, — Great quantities have been taken 
away within the Idjst twenty years, undoubtedly ; and if 
you look at many of the houses, and, I believe, at some, of 
the streets in Brighton, they show that it has not been a 
modem practice only, — ^for an immense number of the 
houses in Brighton are built with the round stones ^hich 
are thrown up by the sea.^ 



' 3 Thede things are usually taken 
by the lowest and most ignorant 
of die people. The mere fact of 
such persons askine leave of the 
lord, or of his baimf, may arise, 
and probably does in general 
arise, from their fear " of getting 
into trouble," as was said oy one 
of the poor "sand people," in 
this very case. Such poor people 
will often a^k' leave for what they 
have a perfect right to do without 
leave; and rather than be pre- 
vented from earning a pittance to 
supply their immediate wants, 
will consent to pay to an interfer- 
ing bailiff a modicum of their 



earnings, and thus compromise 
the public right, as well .as the 
title of the crown. This mere 
asking and giving leave, therefore, 
or paying for it, deserves, perhaps, 
not much wei^t where no ** pre- 
sentment and punishment of pur- 
pfestures" exist^ as ' evidence of 
regular jurisdiction, savouring of 
ownership. 

' » This IS perfectly correct,— the 
old town is principally built of 
stones taken from the beach ; tlie 
new portion of the town is prin- 
cipally of brick, or walls cased in 
brick or tile. Others are faced 
with the round "boulders," no- 
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Mr, Courthope. — It is acknowledged that the right of 
the soil^ where these stones lie^ is the property of the lord 
of the manor. 

Mr. Justice Bayley. — They are sometimes washed up 
above high-^water mark, and sometimes they are not. 

Mr. Courthope. — ^The greater part of them are above 
the high-water mark ; — ^the mass of these stones have^ un- 
doubtedly^ been taken from time to time^ below the high- 
water mark.* 

Mr. Justice Best^^If they were taken from time to 
time without paying for them, I should think that would be 
very strong evidence against the lord. 

Mr. Courthope.—Th?it would be to show that all his 
majesty's irabjects have a right in this soil. 

Mr. Justice Bay ley , — ^I do not think that it proves the 
right is not in the crown ; for, in general^ the crown has 
the rights — not with a view to the private reservation to 
collect the stones for itself^ or to collect the sand for itself, 
but for the generul interest of the public ;' and^ if you 
can, without interfering with and prejudicing the interest 
of the public, remove the ^and and the stones, the crown 
will not interfere. But if you do that which amounts to a 
nuisance, then yofumay be indicted for it; or, if that 
which is done does not extend to. an absolute nuisance, as 
if it is purpresture, the crown may remove it. 

ticed by the learned Judge. There ' In Blundell v. Caterall, the 

is not a house or wall in Brighton court seem to have been disposed 

which is not composed, more or to favour the -vesting of the shore 
less, of materials taken from the "in the lords of manors, in order 

shore ; including sand, and fine that the uses of the shore might 

and coarse gravel, or beach, for be under ** particular regiila- 
mortar, and the manufacture of tions;'' but, irom what is liere 

bricks. said by the learned judge, it 

4 The <' boulders," are almost seems the court inclines to the 

always collected below high*water ownership of the crown, and that 

mark ; being the larger stones, the public are likely to be most 

they are not home so far up as benefitted, and sumciently pro- 

the common beach, by the or- tected by such ownership. See 

dinaiy action of tlie tides. No p. 224, ante, 
toll was ever taken for them on 
the Brighton shore. 
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Mr, Caurthope. — ^There have been grants. 

Mr, Justice Bayley.—'Thej are grants on that which is 
avowedly the property of the lord of the manor^ above 
high-water mark. 

Mr. Courthope.-^In the grant to Williams he has gone 
beyond it 

Mr. Justice Bayky. — That is one instance^ and a very 
modem instance that.^ 

Mr. Justice Holroyd. — ^There are only three instances 
of grants— 1743, 1802, and one in 1813. 
' Jf rv Waiford.-^And only one of them above high-water 
mark. 

xMr^ Justice. Bayiey.'^Two above high-water mark. 
^ 'Mr. Cmrtikope. — My observation on that was merely 
to!flblw,'1iiat the taking of stones woi!dd1>e very weak evi^ 
d^ace to esltaUiththe right, where that which istttianswered 
ia^aiuioiportatnt rights as that of dealing with ikk% sDil. 
HfJfr. Justice Bayky. — Are there tio acknowtedgme^s 
pilid^to'ihe knrd of the manor for carriage^ wbi<;h g^ from 
tnne>t!Ot tinie down to the sea-shore ?—D6 the baflhitig^ 
madhines^pay any rent to the lord of the manor t 
fijiMf^. MAr^ydt:---^o ; it was proved that they did'not; ^^^ 
t^Mr^ Justice Bayky.*^The9e are very strong things. ' 
h ilfH Cottrtkope.'^ThBt would only go to show sbtt^« 
iNfiBlcriiitive right of passage over it. ' 

iMf'iJustite Buyky. — All this is evidence for the jury, 
i'do/ootiiay that the jury might not have found avenyicl 
fbr you; but the question is, whether the verdict islso tnu^ 
against the weight of evidence as (^at we ought t# grant ^a 



,' > ■ -> 



9 See note to p. 274, ante of the in ope of these, or any other vehi- 

A]pp^dix. cie, down to the shore, and into 

7 See p. 203, ante, upon this topic tht sea. or by the usual approaebes 

These machines are numerous, and , to the shore, has, in a former page, 

"iM^lidi' raaged ^i above ' high'^water been contended for, ixrith ^reat 

mark, take up a considerable space deference, as of common right, 

of ground. But the right to drive not liable to toll of any kind. 
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trials where the injury » which the defendant has done^ is 
certainly of very comparatively trifling consideration. 

Mr. Courthope. — ^The great object is^ the setting of this 
question at rest. 

Mr. Justice Bayhy. — ^Then^ if that is the real object, 
it may be tried at any other time, by any other person ; — 
the lord has been acquiescing in this for a century. 

Mr. Courthope. — ^There is a subscription for trying the 
right 

Mr. Justice Bay ley. — ^That is said by the defendant. 

Mr. BolUmd. — I will not trouble your lordships long on 
this, more than to call the attention of the court to this 
circumstance^ which I think makes this subject difier form 
many others,^viz. that, with respect to these grants^ one 
of which is very modem, undoubtedly ; but your lordships 
know the situation of this place : except the part where the 
baths are, there is no other part of the beach of Brixton 
that could be properly the subject of a grants than the part 
between the east and west cliff. It would be idle to go 
beyond the jetty, or the eastern side of the bathing-ma- 
chines^ and to go on the westerti side, or the Sboreham 
side ; for if the lord was to make a grant to enable a man 
to build a house there^ the sea is making such encroach- 
ments on that side, that, in all probability, it would take it 
away from him in a very short time. So that, the part 
where Mr. Williams's baths are, was the only part 
which could be serviceable to make a grant for the purpose 
M>{ building. The encroachments of the sea on one side 
would make buildings out of the question. 

Mr. Justice Bay ley. — The sea gains on the east, and 
leaves on the west.^ 

Mr. Justice Best. — ^You might leave the lord of the 
manor and the sea to settle that question. 

Mr» Justice Bayley. — Very likely Williams aiight be 

• This is the fact. 
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inclined to take that grant, for this reason^ — he thought 
that by paying a small sum of money, he might have it in 
peace. 

Mr. Bolland. — ^The crown would be naturally watchful 
of its own privileges; and if the lord had no right to make 
this grant, it is not very likely that the crown would have 
let it remain without inquiry. But there was also an im- 
portant fact, and one which made a very great impression 
on the learned judge; it was this — ^that they formerly 
scraped the sand from the surface, not making any large 
kolejt. 

Mr* Justice Bay ley. — Wh^n the .lord oomplajned, 
(through the reeve), they were saucy ;rr*therefare» if.* the 
lord ofi-tiie manor was the person who had the right to 
control them, the reeve might have complained. to the 
lord 0i'ii» manMT, who naturaHy, one would Oask, would 
hi^ve stopped them»i 

. Mr. BoUmnd^-^li we take the whole of the SM-shor4, 
ftuxwk one part of Great Britain to another, people no dpubt 
dojiin ^places which are unfrequented, not only, take ^itfi^^ 
biit^ig boles also, where the soil is in the }ord, inhere Ho^fi 
is a tacit permission to take the sand which the sea f estoi^ 
the nuKt tide> without causing any compUiut. . Out lliere 
was other evidence ; for your lordships will find that it is, 
]fe|MNrted by the learned judge, from the mouth csf the wituesc^ 
that there ia a payment of mackare), taken fcnr all boa^ 
that laad. ^ ^ : « 

Mr. Justice Beat. — That is capstan rent :-rit is a ve^y 
common thing. i ., ., 

Mr. Justice Bayky. — ^It was admitted to be .capstan 
rent. . ., . . 

Mr. Bolland. — ^There was no evidence of its being so 
at the trial ; nor is it necessary they should pay any rent 
f(H* the use of the capstans. 

' See note to p. 270, of the Appendix. 
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Mr. Justice Best — I should be glad to know how, in 
point of law, you can support a prescription against fisher- 
men, compelling them to pay a toll for what they have no 
advantage from. They pay this all over the ooast. 

Mr. Bolland'^-^It was shown that the fiediing vessels 
never could land, for they were a large kind of boat ; but 
the mackarel is landed in smaller boats : the larger ones 
stand off. 

Mr. Justice Best. — ^You know the larger boats never 
could be got on shore without the capstans^ though the 
smaller ones can. It is very important that there should 
be capstans, that large boats may be drawn up in safety on 
a gale coining on.^ ' 

Mr. Justice Bay let/. — I have seen them drawn up a^ 
hundred times. 

Mr. BoUand. — But, my lords, we say this verijict ii9 
erroneous, and that it should be corrected* Your lord^' 
ships will see the finding of the jury will appear to^be 
sanctioned, by its not going down to a new triid ; so ihait^^ 
in the event of another action, it will operate to our prei- 
judice in this way, — it will be thought the right has'^^en^ 
established in this action. 

Mr. Justice Bay ley. — If this ease is worth the ex|iienBe^ 
of a new trial, and a fresh action is brought. against taxf 
person who shall commit a similar trespass, the jury i^oulct 
be told by the judge who tried the cause,--*that vci^ little 
reliance was to be placed, to the prejudice of the lord, upon 
the verdict in question ;— that it was only the inferenc<^ of 
the jury drawn from the evidence then laid before them |**«» 
and if, before another jury, other evidence be laid, or even 
the same evidence, and such a statement made, which shall 

s See nq^ \top. ^11, aate* It not only here, but ^very lyhere, 

did not appear, m this case^ that is, and must be, to use the strand, 

any boat, small or large, paid for bank, or terra firma^ above hi^- 

their safety, in being laid up, water mark, for this purpose ; and 

when not in use, above high- so far as is reasonably necessary, 
water mark. Yet the practice 



288 Appendix. 

induce the jury to come to a different conclusion, there is 
nothing to prevent them from so doing. It does not appear 
to me, that we are at liberty to say the verdict was wrong, 
or that the matter in dispute is of that value that we ought 
to grant a new trial. The law, as it seems to me, was 
very properly laid down by the learned judge at the trial ; 
the right, up to the high-water mark, is in the lord of the 
manor of the adjoining land, as manorial. Prima facie, 
the lord of the manor is entitled up to high-water mark ; 
bat between high and low water-mark, — ^the ordinary high 
and low-water mark, — ^the right is prima facie in the 
crown ; and the crown has, likewise, the right of wre<^. 
The right of wreck, and the right of soU, being both in the 
crown, the crown may grant both the one and the other to 
one and the same individual ; — or it may grant the soil 
without the right of wreck ; — or it may grant the right of 
wreck, without granting the right of soil.' And, in form- 
ing a judgment, whether in any particular spot, as in the 
boundary of any particular manor, whether there has been 
a grant to any, and what particular extent, — the proper 
thing is, to look to the exercise, and see how the lord of 
the manor has from time to time acted. The right of the 
crown is not, in general, for any beneficial interest to the 
crown itself, but for securing to the public certain pri- 
vileges in the spot between high and low-water mark^ 
And if any nuisance is committ^ on that spot, then the 
crown has the power of procee<liag to rectify such nui- 
sance. Now, in forming a judgment in this case, up to 
what extent there had been a grant by the crown to the 
lord of the manor, there is a great deal of evidence on the 
subject of wreck, and there would be no difficulty in saying^ 
— ^if this were a question of the right of wreck,— -that there 
is abundant proof that the crown had granted this right to 

% See accordingly p. 19 and 20, and see note to p. 983, of Ap- 
ante. pendix. 

* See accordingly p. 120. ante, 
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the IcHrd of this manor. But ^^ wreck" is not^ the only act 
of ownership which the lord may exercise^ or which the 
person to whom the soil belongs may exercise. Inhere are 
many rights to be exercised on the spot between high and 
low-water mark, — amongst others, that of getting sand is 
one^ and sometimes also the power of getting stones is ano- 
ther^^ particul^ly that kind of stone^ which^ I believe, at 
Brighton, is called a ^' boulder/' And then> if I show that, 
as far back as memory can go, the lord of tb^ pupor hm 
constantly exercised the right of wreck ;. and^ i£ I fip^ 
that is almost the only right be has been in the habiluajl 
exercise of, and that other persopiis, from time to time^ iM»r< 
exercised an opposing right, and to an extent wbicb mus^ 
have come to the knowledge of the lord, and exercised it 
with a degree* of temper which shows they were standing 
on something like a right of their own,*-ra right in ^pgaif^W 
tion to the lord, — I think that was a species oi^pyi^^^j^ 
which was very proper for the<$onsider9t¥>iL of the.ju;yx^);«| 
enable them to jodge to what extent the crown b^ g^f^qt^^ 
the soil. Now, according to the t6stimi;»ny of Hj^e^jjil^ji^ 
witness. Garden— ''Till lately, all mankind pse4j!;9:t#^ 
sand, and when he has remonstrated wjith thepci on- th(fi( 
subject, they have been saucy." — ^Why, that i/9 t)i^,^9f3 
duct of persons who think there is nobody on the ifpot^if^ 
has the power to interfere, to prevent that whipb thciy. ijim 
doiAg;— assuming, that, formerly, they did not dig so,m$f^fi^ 
as now, but they were in the habit of digging. Now», 
there is an instance in May, 1813, of a grant taken irpm. 
the lord of the manor for the purpose of doing somi^tbing^ 
between high and low-water mark; but that is one. in- 
stance, and one instance only, and.it was for the jury to 
form their judgment, what weight was to be placed on that 
instance;— the right would be either in the lord of the maaoi^ji; 

• Query, if these are not one and • See note to p. 274, ante of Ap- 

the same, as matter of right, in- pendix ; tlie object was for Iji^ing 

volving one another, under the down pipes for public baths, 
word " soil V* 

U 
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this^ which though it may have been beneficial to the pub- 
liCy yet it is a sort of property which the crown would be 
less likely to interfere with, and to take away the right 
from the subject, who is likely to derive a benefit from it. 
I think there was not such a weight of evidence as to au- 
thorise us to grant a new trial. This verdict will not be 
binding on the party, or have, probably^ any such efiect in 
a case having further evidence, (if further evidence can 
be given,) as to prevent the further evidence having its 
due weight, if it shaU be thought right to agitate the 
question again. I think, therefore, this rule must be dis- 
charged. 

Mr. Justice Best. — I do so entirely concur with what 
has been said by my learned brother, that I should not 
think it necessary to say a word, if it were not for some 
observations which have been made, at the bar, by coun- 
sel, and which, perhaps, might be misunderstood at 
Brighton, if they remained unnoticed. Let it not be un- 
derstood, that because the lord has not sufficiently made 
out his right to the beach, that persons may, without sub- 
jecting themselves to punishment, dig holes so as greatly 
to endanger the lives of those who have occasion to land. 
There cannot be a doubt, that persons who dig holes of 
that kind, are liable to be indicted for a most dangerous 
nuisance : this cause has been tried by a special jury ; a 
description of persons not likely to be unfriendly to the 
rights of the lord. They have thought that the lord has 
not satisfactorily made out his right to the spot in question. 
I entirely agree with them. By the common law, the right 
to the spot in question is in the king, and, therefore, 
a lord must make a strong case, and, if he pleases, he 
may produce a grant from the king, to show that the 
right, originally in the king, has been transferred to the 
lord. What Lord Hale says, is, that a party having one 
right is some evidence to show that he has another ; but 
not that it is sufficient to show, by having the right of 
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wrecks that he is the owner of the soil. The case here is 
nothing like that which he puts: he should show that he 
. has continually taken sand, and licensed others to do so ; — 
is there any evidence of that kind in this cause ? It ap- 
pears that^ in ancient times^ whoever thought proper to 
carry away sand^ did so. It appears that^ in more modem 
times^ the lord has interrupted the parties ; but it does 
not appear that he has, in any other instance^ either 
licensed others to exercise this rights or exercised it him- 
self. I think this was an extremely weak case on the part 
of the lord of the manor ; and^ in my judgment, certainly 
not sufficiently strong to beat down the common-law right 
which exists in the king. It has been argued, that these 
acts were done by individuals, at Brighton, who gave no 
proof of right : if the right is in the king, it is not neces- 
sary they should have given that proof, because he has the 
common-law right. Is there any evidence to show that the 
common-law right has, or has not, been transferred to the 
lord ? It is to be presumed, that, while the right is in the 
king, he would permit these things to be done, if they were 
not injurious to the navigation. For these reasons, I am of 
opinion, that we ought not to send this down to another 
trial. 

Rule discharged. 



REMARKS. 

The foregoing case has decided, that a right to '^ wreck" 
will not alone confer a title, by presumption or construction 
of law, to the ownership of the soil of the ^' shore," against 
the crown. So far, therefore, tlie doctrine contended for 
in a former page, has been judicially supported. But 
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the learned judged did not explicitly state, what other addi- 
tional or cumulative evidence might suffice to establish 
such ownership. The exclusive right to take sand is 
alluded to^ as one badge of ownership ; and we are also 
told^ that *' the proper thing is to look to the exercise^ and 
see how the lord of the manor has^ from time to time^ 
acted." There can be no doubt but that this must be the 
general rule, if presumption of law be allowed^ at ail^ 
to confer a title to the " shore." StiU^ however, this case 
does not enable us to determine, out of all the badges of 
ownership alluded to by Lord Hale, how many may, and 
how many may not, be dispensed with. Whether wreck 
and royal fish together will suffice ? Whether wreck and 
an exclusive fishing, or an exclusive taking of sand, will 
suffice ? Whether to these must be added jurisdiction of 
*^ purprestures ?" or whether further acts of copyhold- 
grants, leasing and taking rent, embanking and in-taking 
from the sea, or some, or one of these must, also, be brought 
into the scale ? 

This case, however, furnishes a strong illustration of 
Bracton's doctrine regarding the communis usus of the 
sea-shore. For it appears that, in the shore of the manor 
of Brighton, between high and low-water mark, the public 
have, immemorially, exercised and enjoyed every useful 
privilege of which such shore seems capable. They have 
resorted to, and used it for the following purposes, viz. for 
the fisheries, for navigation, for free-way and passage, 
for bathing, for digging and taking sand, sheU, stones, 
sea-weed, and other materials of the soil. And all this 
they have done, without restraint or hinderance from the 
crown or the lord of the manor. These rights do not 
appear to have been confined or limited to the tenants of 
the manor, or to the inhabitants of the town ; but have 
apparently been exercised by all men who dT^elt within 
convenient reach of the shore. The franchise of wreck. 
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or royal fisb* could not b^ thp subject of common use ; but, 
for all uses capable of common and general enjojment« 
the whole shore seems to have been^ immemorially, perfectly 
free and open. 

If the manor of Brighton should be found to repreaent^ 
in these respects, the prevailing practice in the great mor- 
jority of the sea-coast manors of the kingdomj, it would 
be difficult d priori to controvert Braeton's assertion, 
'* that the sea**sbores are, jure communis as open to com- 
mon resort, and common use, as the sea itself*"^ There 
are, no doubt, many exceptions grown up ; some by actual 
grant from the crown, and more by gradual encroachment ; 
but, with these exceptions, the general rule and presump- 
tion seems to be, that the crown has immemorially held its 
ownership of the shore, subject to these common uses, in 
like manner as its dominion over th^ seas is open to the 
common use of all the subjects of the realm, It must be 
acknowledged, however, that aucb does not seem tp be 
the prevailing doctrine of recent authorities, as regards 
the sea-shore. Yet the learned Judge, in the foregoing case, 
dedared* that '^ the right of the crpwn is qot, in general, 
for any beneficial interest to the crown itself, but for se- 
curing to the public certain privileges in the spot between 
high and lowr water mark." And if this be so, it might, 
perhaps, be conceded, that all those common uses of the 
shore which have been immemorially acquiesced in by the 
crown, and enjoyed by the public, are, by this time, esta* 
blished of common right, iu the same manner a^ the public 
fisheries have been enjoyed and established. Nothing 
moi« is wanted for the public than those common uses of 
the shore, which, as it seems, have been immemorially en- 
joyed in die shore of the manor of Brighton. 

it is a question of some interest and importance, how fsff 
the present stats of the law, upon the subject of the fore- 

1 P. 117, ante. 
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S^iag pages, is susceptible of alteration and amendment. 
Possibly it may form one of the topics for the consideration 
of those to whom the reform of the " laws of real property" 
has been entrusted. The crown^ on behalf of the public^ has 
an' interest in the shores of every sea-coast*manor within 
its dominions ; and the public are still more directly and 
continually concerned in the clearness and certainty of this 
portion of our law. The only parties who profit by its 
existing uncertainty^ are the lords of manors themselves, 
whose individual interests are, for the most part, opposed 
alike to the crown and to the public. The prevailing mode 
of making title to the sea-shore, by prescription and pre- 
sumption of law, has a tendency to favour ^ intrusions" 
and *' encroachmeots" upon the ownership of the crown, 
and the rights and privileges of the subject. It may be a 
question, whether it ought ever to have been in the power 
of the crown to alienate, by grants to individuals, any 
portions of the searshores of the realm ; and it may be stiQ 
more questionable, whether such alienation ought ever to 
have been presumed by a court of law, when no grant 
whatever could be produced. It may be thought, that 
prescription, or presumption of law, ought, in no case, to 
be aUowed to prevail against the title of the crown to so 
important a trust, confided, by the law, to its charge, for 
the good of the commonwealth. If the King were to make 
the sea-shores of the realm a source of private sale and 
profit, he would, according towhat is saidbeforebythe Judges, 
be acting contrary to the trust for which the ownership of 
the shore was vested in the crown by the common law. 
Still less, therefore, ought private individuals to be aided 
by presumption of law, in their claims upon the shore, 
when the crown and public are both thereby greatly im- 
poverished. '' Our common law of England," says Callis, 
** doth much surpass in reason, either the imperial or civil 
law ; for, by our law, it is said. Rex habet proprietatem. 
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sed Populus hahet usum ibidem necessarium." In the 
manor of Brighton, this doctrine seems to have been ^ly 
exemplified, and it may be doubted whether every judicial 
decision, which has diminished this proprietatem of the 
crown, and narrowed this usum necessarium of the public, 
has not been a departure alike from the reason and the 
principles of the common law. 
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shore . . . .12 

Neap . . . , 9 

are '* ordinary" tides . . . ib. 

are the boundaries of the 

"shore" . . . . 13 

Toll : for using the banks (note) . 250 

Towing paths: (note) . . . 210 
not a general right along the 
banks .... 210,258 



W. 

Wat: right of, over the shore . . 204 
for fishing .... 207 
along the bank . . . 210 
general, on the shore . . 221 

Wears: a mode of private fish- 
eries .. . . • .58 
discountenanced by the law . . 72 
do not carry the soil . . .74 
are opposed to the yi»/>ttUicttm . 75 
distinguished from embanking 
and in taking • . . .79 

Wreck: 44,46 

will not j»er m confer a title to the 
shore . . . 80, 81, 82, et seq. 
Lord Hale's doctrine that 

" Wreck" confers a title to the 

shore, considered • • .84 
grant of shore does not per se 

include wreck • . .87 

includes with it right of egress 

and regress to take it ... 88 
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